A. 


ACCOMPLICES. 
i, An accomplice, though included in ) 
the same indictment with his co-ac- ) 


ADMINISTRATION BOND. 


5 
)1. No recovery can be had uponan ad- 


ministration bond against the securi- 
ties, at the suit of a creditor, until a 
devastavit against the administrator is 


complices, isa competent witness for? first established according to law.— 
Cameron et al.vs. The Justices, §c., 
37 


his associates where they sever on / 
the trial —Jones vs. The State. 617 ¢ 
¢ 


ACTION. ? 
’ ¢ 
. The owner or holder of negotiable ° 


paper may bring action upon it, in 2 
the name of a person having no inter- ¢ 
est in it—Fvield vs. Thornton, 312-14 ¢ 


2. Asa general rule it is true, that suits § Warner, J., contra. 


should be brought by persons having > 
the legal interest in contracts ;*but in > 


AGENT. 


. Payment by surety and his subse- 


quent reimbursement by his principal, 
do not, in law, constitute such surety 
the agent of his principal by ratifica- 
tion.—Per Nisbet, J., in Whitehead vs. 
Peck, 151-152 
See Dissenting 


Opinion, 155 


the case of negotiable notes, suits may )2. With regard to an agency by ratifi- 


be brought in the name of persons ? 
having no such interest. They may ¢ 
sue as trustee for the persons having ¢ 
the real interest.—vb. 312-14 § 


ra 
\ 
) 


3. The question of title, in a negotiable ) 
paper, is one which the defendant 9 
will not be permitted to raise ; unless 

it is made to appear that it is necessary ° 

for the purposes of his defence.— ¢ 

ib. 312-14 ¢ 


NY 


. In asuit, by the holder, upon a bill or 
note payable to order and endorsed in » 
blank, or to bearer, his title cannot § 


~~ 


cation, the maxim of the Jaw is, that 
“every consent given to what has been 
already done, has a retrospective effect, 
and equals a command.”— Warner, J.’s, 
dissenting opinion in Whitehead vs. 
Peck, 154 


3. The fact that the surety made the 


payment does not weaken his author- 
ity as agent in making it for his prin- 
cipal, in a legal point of view, but, on 
the contrary, greatly strengthens it.— 
Warner, Js, dissenting opinion in 
Whitehead vs. Peck, 155 


be questioned, except so far as to let: 4. An agent of an Insurance Company 


in any legal defence against the true ¢ 

owner.—Nisbet vs. Lawson, 284 $ 

) 

. At Common Law the action of debt< 
against a sheriff for escape out of final 5 

process, does not survive against his ? 


may maintain an action in his own 
name, on a note belonging to the 
company, provided it be endorsed in 
blank, or made payable to bearer.— 
Nisbet vs. Lawson, 284 


representatives. Under the Statutes; 5. An agent has no right to direct the 


of Georgia such actions survive.—5 
Neal vs. Haygood, Adi’, 516-18 ? 
42 


payment of his principal’s money to 
his own debt.—7b., 285-6 
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6. If a person, assuming to act as the 
agent of a corporation, but without 
legal authority, makes a contract, and 
the corporation receive the benefit of 
it, and use the property acquired under 
it, such acts will ratify the contract, 
and render the corporation liable 
thereon.— Merchants’ Bank vs. Cen- 
tral Bank, 428 


. In the execution of an instrument, 
under seal, by the agent, the general 
rule is, that it must purport upon its 
face to be the contract of the princi- 
pal, and his name must be inserted in 
it and signed to it—zb., 429 


. In the case of instruments not under 
seal, executed by agents, if it appear 
from the face of the paper that the 
credit was not given to the agent, and 
the name of the principal was dis- 
closed at the time of the transaction, 
and the act was within the power of 


the agent, the principal is bound.— 29, 


ab., 429 
9. Upon such contracts where the intent 
is not sufficiently clear that the prin- 
cipal was to be bound, the defect 
may be supplied by parol testimony. 
429 


—~§ 


2 


10. A general power to discount bills of 
exchange, confers on the agent the 
power to endorse.—vb., 431 


AGREEMENTS—Statute of Frauds. 


1. A promise upon no new consideration 
to execute a bond to indemnify a co- 
security against loss, is void if made 
after the liabilities of all the parties to 
the instrument have been incurred.— 
Jones vs. Shorter et al., 297 


. A promise by one person to indem- 
nify another for becoming security to 
a third, is not within the statute of 


frauds, and need not be in writing.— 


ab. 298-9 
. A parol contract for the sale of goods 
to be delivered, and which the parties 
reasonably expected would be deliv- 


? 
> 
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ered, within a year, though the price ¢ 
was to be paid after that period, is not § 


within the statute of frauds, because, 
all that is on one side to be performed, 


2 


: 


(4. 


ot 


— 


3, 
2 


— 
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namely, the delivery of the goods, is 
to be done within the year.—Johnson, 
vs. Watson, 351-2 


If there has been a delivery, either 
actual or virtual, by the vendor, in 
pursuance of a verbal sale, he has 
lost the power of retraction under the 
statute of frauds, if the vendee chooses 
to treat the contract as complete.— 
ib., 352 


The statute of frauds has no appli- 
cation to a contract which has been 
fully performed on both sides.—ih,, 

353-5 


AMENDMENT. 


. A verdict may be amended so as to 


conform to the declaration, if the error 
be apparent upon the face of the re- 
cord.—Evans vs. Rogers, 467 


The allowance or disallowance of 
amendments in pleading are matters 
within the discretion of the Court.— 
1b., 467 


Judgment of the court below allow- 
ing the plaintiff's counsel to amend the 
judgment so as to include the back 
interest which had been omitted, after 
execution issued and returned, satis- 
fied, affirmed.— Alexander vs. T'rout- 
man, 471-5 


ANCIENT DOCUMENTS. 


. The execution of a deed or other in- 


strument in writing, thirty years old, 
need not be proved, but is admissible 
in evidence as an ancient document, 
provided its genuineness be satisfac- 
torily established, by proof that it 
came from the proper custody, &c.— 
The Administrators of Mc Cleskey vs. 
Leadbetter, 557 


ANSWER IN CHANCERY. 


Upon a motion to dissolve an injunc- 
tion upon the coming in of the an- 
swer, such parts only as are respon- 
sive to the bill will be looked to by 
the court.— Moore vs. Ferrell et al,9 


2, A defendant cannot both charge and 
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discharge himself by his answer.— } 
1b., 9 2 
¢ 


3. The answer of a defendant is evidence 

for him, so far as it is responsive to 

the case made by the bill, or connected 

necessarily with the responsive mat- 

ter, or explanatory of it—Eastman 

17097. 
») 


et al. vs» McAlpin, 


4, When a defendant, in his answer, in- 
sists, by way of avoidance, upon any 
distinct fact, he must, by evidence, 
prove such fact, in order to make it 
available in his defence.—zb., 170 


APPEALS. 


fession of judgment, reserving the 

right of appeal, as well as from the 

verdict of a jury.— Nisbet vs. Lawson, § 
278-9 S 


2 
2. The recognizance of appeal need not ) 
be attested by the clerk.—zb., 279 


3. It is not the duty of the clerk to cer- 

tify the day on which the court ad- 
journed, in sending up the appeal. 
It will be presumed, unless the con- 
trary appear, that the appeal was ) 
entered within the four days after a: 
adjournment of the court, at which 
the verdict was obtained.—70., 


\ 


4. If the clerk send up the original 
papers, together with a certified copy 
of the appeal bond, it is a compliance 
with the act which requires him to 
transmit the appeal.—ib., 


}. An appeal may be entered by the 
attorney of record. The law does 
not require that the party appealing 
should sign the bond. He must pay 
cost and give security for the eventual 
condemnation money, (unless exempt- 
ed on account of his poverty.) His 
signature to the bond is only neces- 
sary to signify his assent to the ap-§ 
peal. If put there by the attorney 
at Jaw, he will be bound by the bond, 


if he subsequently recognize and? 3. 


ratify the act.—z., 280 


3. Where one only of three defendants 
enters an appeal under the act ofS 


. An appeal may be taken from a con- | 
S I. 
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1839, and one of the other two dies 
between the first and second trial, he 
was a party to the appeal so far as to 
require his legal representative to be 
made a party to the cause before it 
can proceed.—Stell, guardian, vs. / 
Glass, 483-5 


A security on the appeal, being an 
incompetent witness for the appellant, 
may be discharged, and other security 
substituted in his place, under an 
order of the court at the instance of 
the appellant, for the purpose of ren- 
dering such former security compe- 
tent.— Davis et al. vs. Anderson et al., 

192-3 


ARREST OF JUDGMENT. 
When judgment will be arrested, see 


Robinson vs. Steamer Lotus and Own- 
er, 317-19 


ASSUMPSIT. 


1. Assumpsit lies concurrently with 


debt, each in a very compendious 
form, on contracts express or implied, 
for remuneration for personal services, 
as well as forall the usual money 
demands.—Mahaffey vs. Petty et al., 

265 


ATTORNEY AT LAW. 


1. A declaration seeking to charge an 


attorney on a promissory note, placed 
in his hands for collection, must 
either allege that he received the 
money, or that the debt was good, 
and a reasonable time had elapsed, 
and that it had not been collected and 
paid over, or that the claim had been 
lost by neglect, or want of profession- 
al skill—Nzsbet vs. Lawson, 281-2 


2. For the measure of damages, in a 


suit against an attorney by his client, 
for money collected and not paid over, 
see Damages.—zb., 286-8 


If an attorney of the principal pay 
money collected, to the debts of the 
agent, knowing that the funds belong 
to the principal, it will not be a good 
discharge.—vb., 285-6 
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B. 2 tended to relieve the suspended banks 

from the liabilities they had incurred, 

BAIL. under their charters, on account of 

their failure to redeem their liabilities 

1. In Scire facras against bail, where in gold and silver, cured that failure 
there is no issuable defence, judgment ¢ so as to affect the rights of the parties 
may be rendered upon motion with-¢ in the sale of : stock. —ib, 31 
out the intervention of a jury.—Reed ¢ 


Vs. Sullivan, Ex’or, 994 (od. A Bank is liable, upon bills of eX. 


change, checks, and drafts, drawn and 
2. See also Garvin vs. Gallagher, 316.¢ endorsed by its cashier, in the ordi. 
ss : nary discharge of his duty as ecashi 

3. For service of scz. fa. see Reed vs. y discharge of his duty as cashier, 

pete notwithstanding the clause in the 
Sullivan, Ex or, 294 - : 

| charter requiring the signature of the 

4, For issuing and directing sci. fa. see § president and counter-signature of the 

Garvin vs. Gallagher, : 316  cashierto any contract or engagement 

¢ whatever before the funds of the bank 


BANKS AND BANK CHARTERS. ‘ should be liable therefor. — Merchants 
§ Bank ws. Central Bank, 430-13 


1, By the thirteenth section of the char- 2 iil each 
ter of the Western Bank of Georgia, ae ee 
it is declared: ** The said corporation 2 1. The setting apart of bank bilis, as a 
shall not at any time suspend or re- pledge or security by a banking com- 
fuse payment in gold or silver of any pany is not an issuing of such billsas 
of its notes, bills, or obligations; and ¢ currency. : 
if the said corporation shall at any et al. 460 
time refuse or neglect to pay on de- ¢ ee 
mand any bill, note, or obligation, ¢ StL (OF SAle- 
issued by the corporation, according : ad 
to the aa: eetiities. or under. ¢}+ A bill of sale toa slave contaming 
taking, the charter hereby granted ¢ warranty of soundness is neither at 
shall be forfeited,” &c. And by the ¢ Common law, by the statute of Anne, 
twentieth section of the charter, itis ¢ 20" by our own act of 1799, negotia- 
provided, that ‘‘all transfers of stock ble by endorsement, so as to vest in 
in said bank shall be wholly void, if § the endorsee a right of action on the 
made within six months previous to 5 warranty.— Broughton vs. Badgett, 77 
the failure of said bank,” &c. A re- For negotiable paper see title, Notes, 
fusal, therefore, of the bank to redeem S&C» Reed, use of Holly, vs. Murphy. 
its notes, bills, obligations, &c., was ‘ 237-8 
such a failure in the contemplation of BONDS. 
the charter, as to make void all trans- 
fers of stock made within six months ) 1. The giving of bond and security upon 
previous to such refusal, and to ren- ) the carrying up of cases to the Su- 
der the stockholders, so transferring, ) preme Court, 1s optional not compul- 
liable for the debts of the institution, ) sory.—Doe ex dem. Truluck et al. vs. 
notwithstanding such transfer. It) Peeples et al. 3 
was not necessary that the insolvency } 
of the bank should have been ju i. )2. Where bond and security has been 
cially ascertained, to establish thefact) given or affidavit filed, the bill of ex- 
of a failure, within the meaning and )_ ceptions will operate as a superse- 
intention of the Legislature. —Lump- : 3 


)  deas.—ib. 5 
kin et al. vs. Jones, 30 ? 
23. Where no bond has been given oF 


. Though the temporary suspension of 2 affidavit filed, the opposite party is at 
specie payments in the year 1838 was ? _ liberty to proceed to enforce his ag 
in the meaning of the charter a? inthe court below, by execution or 
Sarlure of the bank, yet a subsequent ~ otherwise.—ib. 
resumption, in pursuance of the act of ? 
18th December, 1840, which was in- ? 4. In a suit upon a Guardian’s or Ad- 


LINN 


~ 
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ministrator’s bond, the party is not en- 


titled to the custody of the original, ¢ 


but to a certified copy only —Bryan it, 


Guardian, gc., and Beall, Ex’or of © 
Pye vs. Owens and w ife, 368 < 


A bond voluntarily tendered by a 
sheriff in office, and accepted more 
than thirty days after his election, is 
bad as a statutory bond; but good at 
common 
Crawford, Gov., use, &e. 582 


An official bond required by statute, ¢ 
but which is not in conformity with ‘ 


its provisions, is good so far as it does 
conform, unless the statute expressly 
provides that bonds not made in con. 
iormity therewith shall be void.—id. 

081-2 


A bond made to the Governor for the « 


time being, and his successors in 


office, is considered as made to the 


office, and passes to each incumbent 
by succession, without assignment.— 
ih 983 
Ww. v 


BOOKS OF ACCOUNT OF 


i. Are admissible in evidence under the 


same rule and regulations as in the 
case of merchants’ and shop-keepers’ 
books.— Taylor vs. Tucker, 


BY-LAW. 


1. A by-law which asserts a lien on 
the stock of members of a corpora- 
tion, for debts due the company, is, as 
between the corporators themselves, 


valid and binding.— Tutile vs. 
ion, 

(So held by all the judges; see their 
opinions from page 47 to 68.) 


2. Sucha by-law is not repugnant to the 
charter nor the laws of the land, nor 


against public policy, nor in restraint < 


Warner, J—ib. 48 
dissenting 
56-68 


of trade. Per 
Vishet, J., contra—as per 
opinion, 


3. Lumpkin, J. The plaintiff having ’ 
pure hased the stock with notice of the < 


lien of the corporation under the by- 
law, took it subject to that lien. 


his opinion, 54 


law.—Stephens et al. vs. ¢ 


LUMBER 


233-4 


Wal- « 
48S 


Sees 2 
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' 4. The by-law relied on, is invalid at 


common law as against creditors. 
Per Nishet, J., in his dissenting 
opinion.— Tuttle vs. Walton, 62 


is repugnant to the whole drift and 
policy of Georgia legislation. Per 
Nishst, J.—ib. 66 


Cc 
CERTAINTY. 


. That is certain which can be reduced 
to acertainty. Id certum est quod cer- 
ium reddi potest. — Doe ex dem. Tru- 


luck et al. vs. Peeples et al. 2 


CERTIFICATE IN CASES OF ERROR. 


‘1. The presiding judge must certify and 


sign the bill of exceptions within four 
days after the trial— Doe ex dem. 
Truluck et al. vs. Pe eples et al. ye 


When the certificate of the presiding 
judge is without date, and nothing ap- 
pearing to the contrary, it will be pre- 
sumed that it was made within the 
four days prescribed by the statute —— 
ib. 2 


CERTIFICATE OF DEPOSIT. 


.A certificate setting forth that the 
holder had on deposit in the Monroe 
Railroad and Banking Co. $300 of its 
notes, which would be paid to his or- 
der thereon, with 8 per cent. interest 
per annum, is not of equal dignity or 
priority, under the charter, with the 
bills of the bank in theclaim of money 
raised by the sale of the railroad.— 
Bullard vs. The Central Bank, 462-3 


CHALLENGE OF JURORS. 


. The practice in England, upon the 
conan = of the Act of 33 Edward 
1, of passing Jurymen, in criminal 
cases, until the whole panel is exe 
hausted, and a jury not made before 
the crown can be called upon to show 
cause, is not authorized in Georgia, 
since the ag! of the Penal Code. 
mh tli VS. Th State. 91 5S Y 


See also Reynolds vs. The State. 228 


Ld 93 97 


As the jurors are called, the State 
must put them upon the prisoner, or, 
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otherwise, challenge them perempto- -10. After a juror has answered in the 


rily, or for cause—Reynolds vs. The ¢ 


State. 228 


% The Act of 1843, prescribing certain 
questions to be propounded to jurors, 
to test their competency for the trial of 
criminal cases, is not applicable to any 
case which arose previous to its pas- 
sage.—ib. 228-9 


4, A juror who states upon oath, in an- 


swer to said statutory questions, that ¢ 


he has formed and expressed an opin- 


ion with regard to the guilt or inno- ¢ 


cence of the prisoner from hearsay, is 


not an impartial juror, and therefore is ¢ 
incompetent.—ib. 229 « 


5. The common-law right of a prisoner < 
to challenge a juror propler affectum, ‘ 
is not taken away by the Act of 1843, ‘ 

‘2. A court cannot originate a case ora 


prescribing the oath to be administer- 
ed to jurors in criminal cases; that 
act only prescribes the manner in 


which the right shall be exercised. ‘ 
—Robinson vs. The State. 5711 5 


. If a prisoner desires the benefit of his © 
right to challenge a juror propter af- >) 


fectum, he must, under the provisions 
of the Act of 1843, ask for the ap- 
pointment of triors for that purpose, in 


the manner pointed out by the com- > 
mon law.—ib. 571 ) 


. It is a good cause of challenge to the , 
atray, in a criminal cause, that the ? 
tales jurors presented on the panel and / 
put upon the prisoner, were drawn , 
from the grand jury box by the pre- ? 


siding judge, and the list of the names 
so drawn was furnished the sheriff by 
the court, with instructions to sum- 


mon them to serve as tales jurors on ¢ 
the trial— W. J. Boon vs. The State. ¢ 
635-6 


3. The opinion which disqualifies a juror 
from sitting in a criminal case, depends ¢ 
on its nature and strength, and not the ¢ 


source in which it originated.—ib. 


633 


. The State is entitled to the ten per- ; 
emptory challenges allowed by the ? 
penal code of 1833.—K. P. Boon vs. < 


The State. 619-20 


negative the questions propounded by 
the act of 1843, it is competent for the 
prisoner to put him upon Zriors, for 
the purpose gf showing that he is not 
indifferent; and the formation and 
expression of a decided opinion, as to 
the guilt or innocence of the prisoner, 
is a disqualification, notwithstanding 
it be founded on rumor or hearsay; 
and it is not necessary to prove per- 
sonal prejudice or ill-will to the ac- 
cused. It will be inferred from a de- 
liberate opinion of guilt once declared. 
ib. 620-31 
CHAMBERS. 


. A decision made by a judge at cham- 


bers will be revised by the Supreme 
Court upon writ of error— Moore vs. 
rerrell et al. 6 


motion at chambers, and give judg- 
ment thereon, unless the authority is 
expressly conferred by law.— Wat- 
son’s ex’or Vs. Jones. 303 


. But where a motion originates during 


a regular term, and contains a provi- 
sion for the further action of the court 
upon it, and for the rendering of its 
judgment in vacation, to be entered on 
the Minutes of the Court as of such 
term, such judgment, so rendered in 
vacation, is legal, and should be en- 
tered by the clerk accordingly.—id. 

303-4 


CLAIMANT. 


. Can a claimant, after issue joined, and 


a trial on the merits, except to the re- 
gularity of the previous proceedings 
in the cause? Quere? 563 


CONSTITUTION, U. §. 


. The second amendment of the Con- 


stitution of the United States, which 
provides that, * A well-regulated mi- 
litia being necessary to the security of 
afree State, the right of the people to 
keep and bear arms shall not be in- 
fringed,” embraces both the Federal 
and State Governments, and is appli- 
cable to laws passed by the legisle- 
ture of either. And so much of the 
Act of 1837 to guard and protect the 
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citizens of Georgia against the un- ¢ 2. Defendants standing in equali jure are 


warrantable and too-prevalent use of ? 
deadly weapons, as contains a prohi- 
bition against bearing arms openly, is 2 
in conflict with the Constitution, and 7 
void.— Nunn vs. The State. 250-251 


CONSTITUTIONAL LAW. 


i. The Act of 1833, giving the State half ¢ 
the number of challenges allowed the § 
prisoner in criminal cases, is constitu- ‘ 


tional; the right of trial by jury, as . 4. 


used in Georgia prior to the adoption § 
of the Constitution, is in no wise im- ) 
paired by that act—Jones vs. The ) 
State. 616 ) 
Seealso K. P. Boon vs, The State. 619 ) 
¢ 

2. The Act of 1843, prescribing the ques- ) 
tions to be propounded to the juror > 
upon his voire dire, is constitutional 2 
and valid.— K. P. Boon vs. The State. 2 
619 2 


~ 


CONTRACTS. 


wr 


. See agreements: Jones vs. Shorter < 
et al., 297; ib. 298-9; Johnson vs. 
Watson, 351-2, et seq. 

The clause to be found in most of the 
Bank Charters in Georgia, which § 
provides that the funds of the com- § 
pany shall in no case be liable 5 
for any contract or engagement ) 
whatever, unless the same shall be ) 
signed by the President, and coun- ) 
tersigned by the Cashier, of the Cor- ) 
poration, does not apply to such con- ? 
tracts or engagements as occur, or are ) 
necessary to the ordinary business of / 
a cashier—such as drawing and en- ? 
dorsing bills of exchange, checks and / 
drafts, acts which appertain, accord- / 
ing to commercial usage, to the office ¢ 
of a cashier.—Merchants’ Bank vs. 
Central Bank. 430-1 


nr 


~ 


CONTRIBUTION. ) 


i. Where a plaintiff in an action ex con- ) 
tractu, recovers judgment against seve- ) 
\ 


ral defendants, and one of them pays ) 
the whole demand, the law gives him 2 


an action, for money paid, against the ) 2. 


others, for contribution.— Dent vs. ) 
King et al. 202-4 ? 


bound to contribute. This doctrine 
does not apply to judgments against 
several in actions of tort.—ib. 202-4 


A judgment is the highest evidence of 
the defendants’ joint indebtedness, but 
not conclusive of the right of the one 
having paid it to receive contribution ; 
it is not conclusive that the defendants 
are in @quali jure, but only prima 
facie of that fact.—ibd. 202-4 


Accommodation endorsers are not lia- 


ble to contribution as sureties in Geor- 
gia.— Stiles vs. Eastmanetal. 210 


CON VEYANCES. 


. A bona fide and absolute conveyance of 


any part or the whole of his estate by 
a person unable to pay his debts, (even 
to a creditor, in satisfaction of a pre- 
existing debt, whereby another credit- 
or is excluded from any share or por- 
tion of the estate so conveyed,) if the 
same be free from any trust for the 
benefit of the seller, or any person ap- 
pointed by him, is a valid conveyance 
as against such excluded creditor, and 
all other persons. Such a convey- 
ance is not obnoxious to the statute 
of 1818.— Eastman et al. vs. McAlpin, 

171-2 


CO-PARTNERS. 


. The executor of a deceased co-partner 


cannot be sued at law for a partner- 
ship debt.—Roosevelt g Barker vs. 
McDowell, Ex’r. 493-4 


2. The surviving co-partner is alone lia- 


ble to be sued at law for the firm 
debts.— ib. 493-4 


COURTS. 


. The law organizing the Inferior Court 


constitutes five justices the court. The 
concurrence of a majority of the whole 
number of justices is therefore neces- 
sary to the validity of their action.— 
Johnson vs. The State, ex rel. Bran- 
n0N. 274 


The Inferior Court has no power to 
rescind an order drawn by it on the 
County Treasurer for money.—7b. 274 
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3. The Court of Ordinary will exercise a, 4. For the measure of damages in Cove. 


Cc 


1 


. The final judgment or decree of the > 
court in the case in which the injunc- > 
tion is sanctioned, affords the only le- ? 
gal evidence of the measure of damages , 
to be recovered in a suit upon the in- ¢ 
junction bond.—DLockwood VS. Saffold, ( 

73-4 


. The measure of damages in an action ‘ 
against an attorney by his client for 


sound discretion as to the kind of in- ¢ 
ventory of an executor of a deceased ‘ 
co-partner of the partnership effects of | 
his testator they will accept.—See Ex- 
ecutors and Administrators, The Jus- ) 
291 ? 


lices, dec. VS. McLaren. 


. The Court of Ordinary having juris- ¢ 
diction over the question as to whether ¢ 
a guardian shall vest a portion of his ‘ 
ward’s funds in the purchase of lands, ) 
to be cultivated by the slaves of the > 
minor, its order, authorizing it to be ( 
done, will be presumed to have been ( 
granted upon sufficient evidence as to ¢ 
the expediency of the transaction, and ¢ 


cannot be invalidated in any other 


court, unless impeached for fraud.— ' 
( 
436 ‘ 


Stell, Guardian, dc. vs. Glass. 


OVENANT, MEASURE OF DAMAGES ¢ 


IN. 


. In an action of covenant for a breach >) 


of warranty in the sale of an unsound 


negro, the measure of damages is the , 
difference between the price paid and | 


the actual value of the negro in her 
unsound condition ; and if of no val- 


ue, then the price paid, with inter- ‘ 
est thereon.—Broughion vs. Badgett. » 
592-3 ' 


D 


DAMAGES. 


money collected and not paid over, is 
the amount collected, with interest 


thereon from the time it was demand- , 
ed, or from the date of its reception, if ¢ 
the attorney failed to give notice there- 
of to his client, or wilfully misapplied ‘ 


or appropriated it to his own use.— 
Nisbet vs. Lawson. 


. Damages may be increased by interest 


—i), 


286-8 | 


lt. 
287-8 ¢ 


nant upon breach of warranty in the 
sale of an unsound slave.—See Cove. 
nant, Broughton vs. Badgeit. 592 


DECREE IN EQUITY, 


Where a decree in equity against a 
guardian is silent as to the time when 
he committed the devastavit, and where 
the security was discharged by the 
Court of Ordinary before the suit in 
which the decree was rendered was 
commenced, the decree is insufficient 
in itself, and cannot relate back so as 
to charge the security in a suit against 
him upon the guardian’s bond.—Bry- 
ant, Guardian, e., and Beall, Ex’or 
of Pye vs. Owens and wife. 372-5 


DEEDS. 


. A deed to land delivered in the pre- 


sence of two subscribing witnesses, 
and acknowledged before a justice of 
the peace, and recorded in the clerk’s 
office of the Superior Court in the 
county where the land lies, though 
the acknowledgment is without date 
or place, is admissible in evidence in 
the courts of Georgia, under the Re- 
gistry Acts thereof, without further 
proot.— Doe ex dem. Truluck et al. vs. 
Peeples etal. j § 


2. In such case the court will presume. 


in the absence of proof to the contrary, 
that the acknowledgment before the 
magistrate was made where the deed 
itself purports to have been made; and 
at the time it purports to bear date. — 
ih, 5 


DELIVERY. 


. The question of delivery by the ven- 


dor, and acceptance by the vendee, is 

always a question of fact, exclusively 

for the jury.—Johnson vs. Watson. 
352 


2. Delivery must accompany a parol gilt 


of aslave, to make it valid. —A anderson 
and wife vs. Baker. 598-602 


. When the donor remains in posses- 


sion, a delivery cannot be presumed 
without evidence of some act on the 
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part of the donor from which a delivery ; 
may be inferred.—id. 598-602 ) 


DEMURRER TO BILL IN EQUITY. /( 


f 
. When there is a general demurrer to 5 


the whole bill, and the complainant is > 
entitled toananswer to part, eitheras to 

the discovery or relief prayed, the de- ) 
murrer will be overruled.— McLaren > 
vs. Steapp. 377-8 ) 


DEMURRER TO PLEA. 


. It isthe right of a plaintiff to demur at ) 


law to a plea, for want of sufficient 

fullness, before issue joined upon it > 
before the jury. The practice under our > 
Judiciary Act ot 1799 has been to de- > 
mur orally, not formally and in writ- > 
ing, as in England; nor is the judg- > 
ment of the court upon such demurrer 

formally pronounced and recorded with 

us, as in the English courts.— Winkler ? 
vs. Scudder. 134 / 


DISCONTINUANCE. 


. The entry on the Bench Docket of two ? 


9 


. It is sufficient to raise a case of elec- 
tion, that the testator does dispose of 
property not hisown.—zb. 501-10 


. The doctrine of election does not ap- 
ply to restduary legatees as such. The 
same individual, however, may be 
both a specific and residuary legatee. 
—izb. 501-10 


. There is no time prescribed within 
which either party shall claim the 
right of putting the other party to elect. 
Each case must depend upon its own 
circumstances.—2b. 501-10 


5. When the recusant legatee will be 


general continuances, without any- ? « 


thing appearing upon the minutes of / 
the court, will not work a discontin- 
uance of a cause, so as to entitle the / 
defendant to a judgment of non pros., / 
under the law and rules of practice in 
this State— Nisbet vs. Lawson. 279 ° 


DOCKETS. 


. The Motion Docket is not a record; 


the entries upon it are mere memoran- ( 
da of the judge, kept by him for his / 
own convenience.— Bryant, guardian, ¢ 
gc., and Beall, ex’or of Pye, vs. Owens ( 


» 


and wife. 367 / 


E. 


ELECTION. 


. When a testator bequeaths a slave ¢ 


(belonging to his son A) to his sons B ¢ 
and C, and in the same will gives to ¢ 
his son A a legacy of $500, A will ¢ 
be put to his election which he will ‘ 
take; and equity will compel him, 

either to relinquish his claim to the § 
slave, or the bequest under the will.— | 
McGinnis vs. McGinnis. 501-10 


required to refund the legacy, or re- 
store the property recovered by him. 
See Legatee.—2d. 501-10 


ENDORSERS. 


. Accommodation endorsers are not lia- 
ble to contribution as sureties in Geor- 
gia, either at common law or under 
the act of 1826.—Stiles vs. Eastman 
ef al. 210 


. Separate judgments are rendered 
against the endorsers of the.same 
note ; the two last, by agreement with 
the plaintiffs, take an assignment of 
the judgment against the first endors- 
er, and pay the plaintiffs the amount 
due upon the judgments against them- 
selves which are entered, satisfied. 
Held that the judgment so assigned is 
not extinguished by the satisfaction 
of the judgments against the two last 
endorsers, and that they might pro- 
ceed, under such assignment, with the 
fi fa, against the first endorser, and 
by levy and sale reimburse themselves 
the amount paid out by them; it ap- 
pearing that they were not interested 
in the consideration for which the en- 
dorsed note was given.—zb. 210-11 


. The control of an execution against 
the maker and prior endorsers, as pro- 
vided for by the act of 1839, should 
be obtained under an order of the 
court whence the execution issued, 
upon the showing required by that 
act, in which it is not necessary to 
show, that the payment by the subse- 
quent endorser was forced by levy ; it 
may be voluntary, and yet, in the eye 
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of the law, it is a payment under the 
compulsion of legal process.—7b. 211 ¢ 


- . i¢ 
4. The endorser of a note is an incom-? 


petent witness on the ground of inter- ¢ 
est, to prove the payment of money < 
by him to the attorney of the plaintiff, ‘ 

in an action against the attorney, un- ¢ 

less released.— Nisbet vs. Lawson. $ 

282-3 

¢ 


5. As between the holder of a Banker's ¢ 


6. 


Me 


Ll 


tw 


& 


4, 


check and the endorser, it should be< 
presented for acceptance with due‘ 
diligence.— Daniels vs. Kyle and Bar- > 
nett. 306 


In a suit by the Central Bank of’ 
Georgia, no proof of notice, demand‘ 
or protest, is necessary to charge the} 
endorser.— Merchants’ Bank vs. The) 
Central Bank. 432-4 > 


SNS 


In a case where the holder of an en-¢ 
dorsed paper fails to give notice of its ‘ 
dishonor, where notice is necessary \ 
to charge the endorser, and he is) 
therefore released in law, and the > 
holder then transfers it to the Central ? 
Bank ; although on the trial the bank ¢ 
is not ‘bound to prove notice, demand, 
or protest, yet the endorser would be § 
let into his defence, and would be per- 
mitted to show by proof his discharge > 
for want of notice.—zb. 434-5 > 


VY 


SY 


¢ 
? 


s 


EQUITY. 


. What parts of an answer to a bill in‘ 


equity will be considered, upon a mo- > 
tion to dissolve an injunction, see - 
Moore vs. Ferrell et al. 


. Equity will protect persons in the ¢ $ 


use, integrity, and value of their pro- ‘ 
perty against waste or trespass, where § 
courts of law cannot, because of the > 
tardiness of the remedy, the peculiar 
nature of the property injured, the in- ¢ 
solvency of the wrong-doer, or the 
plaintiff’s inability to prove his dam- > 
age.—ub. 102 
2 


. But equity will not intermeddle with ¢ 


the title of the property, the subject of ¢ 
the waste or trespass.—7d. 10> 
») 


How far a defendant’s answer is ¢ 


INDEX. 


5. 


6. 


7. 


8. 


9. 





evidence for him, see Eastman, et al. 
vs. McAlpin. 170 


What parts of the answer must be 
proved.—zb. 170 


Equity will not relieve an adminis- 
trator after two judgments, de bonis 
testatoris and de bonis propriis, have 
been successively recovered against 
him at law.—Bostwick vs. Perkins, 
Hopkins, and White. 137-40 


For case where equity will relieve 
against mistake in an agreement either 
as to fact or law, see Rogers vs. Atkin- 
son et al. 23-27. Collier, fadmin. 
vs. Lanier. 239-40 


In all cases of account where the rem- 
edy of the plaintiff would not be as 
adequate and complete in a court of 
law as in a court of equity, either 
from defect of proof, or other impedi- 
ment, or for the purpose of avoiding 
a multiplicity of suits, the jurisdiction 
of the latter court attaches.—McLa- 
ren vs. Steapp. 377-8 


When the plaintiff in the first in- 
stance is entitled to a discovery, the 
court will not only give him the dis- 
covery, but will (on a proper prayer 
for that purpose) decree the appropri- 
ate relief.—7b. 377 


10. A court of equity will decree a de- 


fendant to account for money over- 
paid upon a usurious contract.—7b. 
377 


‘ 


11. In the distribution of a fund raised 


by the sale of the effects of an insol- 
vent bank amongst the bill-holders, it 
is clear equity, that the bill-holders 
should respectively receive only in 
proportion to the quantum of consider- 
ation paid for the bills.—Collins vs. 
The Central Bank et al. 460 


12. Where a party comes into a court 


of equity to ask its assistance to in- 
terfere with the legal administration 
of the assets in the hands of the ex- 
ecutor or administrator, he should at 
least state a clear prizna facie case on 
his part, to justify such interference. — 
Mills et al. vs. Lumpkin, admr. 
513-14 
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ESCAPES. 


1. The refusal to allow a security on¢1, An action against a sheriff, for an es- 


— 


w 


Ww 


| 


a 
S 


~ 


iy 2) 


od 


. What the bill of exceptions must spe- > 


. The Supreme Court will not entertain 


i}. The Supreme Court will not take 
cognizance of any testimony what- ° 
ever, that is not certified up according ¢ 


. Whether a plaintiff in error be a par- 


appeal to be discharged and others § 
substituted in his place, with a view ) 
to render him a competent witness for > 
the appellant, is error.—Davis et al. 2 
vs. Anderson et al. 192-3 ¢ 


P_LrJI™, 


ERROR, WRIT OF. 


. Within what time bill of exceptions ‘ 


to be drawn up, and within what ‘ 


( 


time to be signed and certified by the - 


presiding Judge, see Doe ex dem. Tru- 2 


luck vs. Peeples et al. ‘; 


\ 


cify.—2. 22 
When bill of exceptions will operate > 
as a Supersedeas.—zb. 3 





‘a 
A writ of error will not be sustained, > 
even under the statute organizing the 
Supreme Court, on account of the 
court below refusing to grant a con- 
tinuance in a cause, unless it is a most ‘ 
plain and palpable instance of the ar- 
bitrary and oppressive exercise of the 
discretion necessarily vested in it by 
law. —Sealy vs. The State. 215 


One 


Tan 


S<S™ 


a writ of error upon points, which, so 
far as the record discloses the testi- 5 
mony, do not spring out of the evi- 
dence or the pleadings.—Smith vs. 
Kershaw. 259 


PLP LO LOS 


to law.—zb. 260 « 


. It isa general rule that no person can 


bring a writ of error to reverse a judg- 
ment, who was not a party, or privy, 
to the record, or prejudiced by the 
judgment.— Townsend g- Brothers vs. ‘ 
Davis. 496 


SSNS 


ty or privy, or is aggrieved by the 
judgment, must appear by the record. 
496 


—dl 


LLIN SIN LN IONS 


Writ of error will be dismissed, if the ‘ 
assignment of errors is not filed on or 

before the first day of the term.— , 
Girtman vs. the Central R. R. and ¢ 
Banking Co. 107 § 


1 


—_ 


— 


»~ 


ow 


cape out of final process under the 
statutes of Georgia, survives against 
his representatives.— Neal vs. Hay- 
good, admr. 515-18 


ESTATES, LIMITATION OF. 


A bequest to the daughter “during her 
natural life, and the heirs of her body 
forever” vests in her the absolute title 


in fee.—Choice vs. Marshail. 
102-7 


ESTOPPEL. 


A party claiming under a grantor, as 
distributee, or legatee, cannot impeach 
his deed for want of consideration, or 
for fraud. Both the grantor and his 
privies are stopped from denying it.— 
The admrs. of Mc Cleskey vs. Leadbet- 
ter. 557 


¢ 
¢ EVENTUAL CONDEMNATION MONEY. 


c1. The “ eventual condemnation money” 


secured by an injunction bond, is the 
amount ultimately fixed and settled 
by the judgment or decree of the 
Court.—Lockwood vs. Saffold. 73-4 


EVIDENCE. 


. When a deed recorded will be admit- 


ted in evidence without further proof, 
see Doe ex dem. Truluck vs. Peeples et 
al. ; 5 


Facts that occurred at or about the 
time of the fatal rencounter, involving 
the conduct of the deceased, which 
might have been observed by the 
slayer, are competent, and admissible 
in evidence, without precedent proof 
that he had notice of them.— Reynolds 
vs. The State. 230 


Books of accounts about to be ten- 
dered in evidence, must be first proved 
to be the original books of entry by 
the oath of the party introducing 
them, and then be submitted to the in- 
spection of the court, and, if found 
free from all fraudulent appearances or 
circumstances, such as material and 
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gross alterations, false additions, &c., ‘ 
and to contain the first entries or 

charges by the party, made at or? 
near the time of the transaction to be 

proved, they are competent. 
contrary is discernible from the books « 
themselves, or comes out upon the ex- ‘ 
amination of the party, they ought to ‘ 
be rejected. The credibility both of | 


the books and of the party, is to be > 
weighed by the jury, and depends up- ; 


on various circumstances of which 
they are the judges.— Taylor vs. 
Tucker. 233 


Separate sheets of paper containing 
the original entries of an account for , 


lumber, though such sheets are at- ¢ 
tached to the declaration as a bill of ¢ 


particulars, are admissible in evidence 
upon the footing of original books of 
accounts, and under the same rules 


and restrictions as are prescribed by ¢ 
the courts in the case of merchants’ ¢ 


and shop-keepers’ books. It is not < 
material whether the original entries ‘ 
of an account be made in a book, or 
upon a separate sheet of paper; it is 
only material that it be an account of 
the dealings between the parties, and 
be primary and original.—vb, 234 ¢ 


When the plaintiff’s only evidence 
is his original books, it becomes in- 
dispensable to prove aliunde, by one 
or more persons having dealt with 
him, that he was in the habit of keep- 
ing correct accounts.—7d. 


If the 2 


Dd. 


234 


INDEX. 


ab ortgine, into the justice of the de- 
cree.—2b. 369-71 


A decree in equity against a guard- 
ian, which is silent as to the time of 
the devastavit committed, is insuffi- 
cient alone to prove waste agaiust the 
guardian, so as to charge a security 
who was discharged by the Court oj 
Ordinary, before the suit in which 
the decree was obtained was com- 
menced—it nowhere appearing in 
the record that such waste was com- 
mitted anterior to the discharge of the 
security.—ab. 372-5 


. Where A endorses a note to B * to 
be liable only in second instance,” 
and B sues C, one of the makers, who 
pleads a release from A, while the 
holder of the note, and is discharged 
by the judgment of the Justice’s Court, 
that judgment is only prima facie evi- 
dence, at best, in a subsequent suit 
against A. To make it conclusive 
testimony of B’s right to recover, no- 
tice to A of the first action was indis- 
pensably necessary.—Brown vs. Cha- 
ney. 112-15 


10. Parol evidence is inadmissible to va- 
ry or add to a record. —Siell, guard- 
ian, vs. Glass. 185 


Parol evidence is admissible to rebut 
an allegation that an order of the 
Court of Ordinary was fraudulently 
procured.—wb. 485 


12. The fact of death may b2 proven by 


An execution issued from a decree of 
a court of equity against a guardian, 
individually, upon a bill filed against 
him as guardian, charging waste, and 
seeking to render him liable in his in- 
dividual,and not in his representative 
character, and the execution returned 
nulla bona, is admissible in evidence 
in a suit upon the guardian’s bond 
against the security. — Bryant, guard- 
zan, §c., and Beall, ex., vs. Owens 
and wife. 368 


A decree against the guardian is only | 
prima facie evidence of a devastavit 
as against the security, not conclu- ° 


sive. It is subject to be rebutted by 
counter-testimony in behalf of the secu- 
rity, who will be permitted to inquire, 


presumption as well as by direct evi- 
dence.—Doe ex dem. Cofer et al. vs. 


Flanagan. 543 


13. When a person goes abroad, and is 


not heard of for a long time, the pre- 
sumption of the continuance of life 
ceases at the end of seven years, from 
the period at which he was last heard 
of.— 7b. 543 


14. The presumption of the duration of 
life, with respect to persons of whom 
no account can be given, ends at the 
expiration of seven years from the 
time, when they were last known to 
be living.—z2. 543 


(15. A deed which recites a former deed 
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and its loss, is evidence of the first > 
deed, and the grantor and his privies 2 
are estopped by the recital.—Admrs. of ¢ 
McCleskey vs. Leadbetter. 557 ¢ 


16. Ancient documents admissible in ) 
evidence without proof of execution. > 
—ib, 557 
17. When testimony taken by commis- 
sion should be rejected, see 7b. 554-7 ) 


18, When a negro, alleged to have been 
stolen, is charged in the indictment to ¢ 
be the property of the prosecutor, evi- ‘ 
dence that he was the purchaser of 5 
the negro at Sheriff’s sale, under the > 
incumbrance of a mortgage, after con- , 
dition broken, as the property of the ¢ 
prisoner, coupled with the lawful pos- ‘ 
session, was held to be sufficient to > 
maintain the allegation.— Robinson vs. ° 
The State. 572-3 ° 


19. In an action upon a sheriff’s bond ¢ 
against his sureties, his admissions | 
are prima facie evidence to charge 2 
them, unless made fraudulently, or by 
mistake, or having relation to money, ¢ 
the paying over of which is not guar- ‘ 
antied by the bond.—Stephens et al. ‘ 
vs. Crawford, Governor, use, Sc. ) 
578-9 ° 


20, A certified copy of the record of the ¢ 
action of the Inferior Court, in taking > 
a sheriff’s bond, made in vacation, 1s 2 
not evidence in a suit against the sure- ¢ 
ties, because, as to that, the action of 

the Inferior Court is ministerial and 5 
not judicial.—zb. 579 > 


\ 


¢ 
21. Parol evidence is inadmissible to 4 
contradict or vary the terms of a writ- 


¢ 
ten agreement.—Rogers vs. Atkinson, > 


18 2 


et al. 


22, When the contract is reduced to 6 
writing, conversations or stipulations, 5 
anterior to, or contemporaneous with, Q 
the written instrument, are supposed 
to be merged in it, and are not allow- $ 
ed to be proved by oral testimony —zb. ¢ 
20° 


23. If it were not necessary in the first 
instance, to have the contract reduced 
to writing, parol evidence may be re- 6 
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stances, subsequent to the time of mak- 
ing the agreement, to show that the 
parties, upon sufficient consideration, 
consented afterwards to vary the con- 
tract, or add some new stipulation.— 
1b. 22 


(24. Parol evidence is admisgible to ex- 


plain latent ambiguities, to rebut an 
equity, and to contradict a receipt.— 
ib. 23 


EXCEPTIONS, BILL OF. 


. Must be drawn up by the party or 


his attorney, within four days after 
the trial in which the decision com- 
plained of was made; and must be 
certified and signed by the presiding 
Judge within that time.— Doe ex dem. 
Truluck et al. vs. Peeples et al. 2 


. Must plainly and distinctly specify 
2 


the errors complained of —7b. 


. Will operate as a supersedeas only, 


where bond and security has been 
given or affidavit filed, in conformity 
with the act organizing the Supreme 
Court.—zb. 3 


EXECUTION. 


. An execution is valid, issued from a 


confession of judgment, which ap- 
pears on the writ,and which has been 
registered, together with the declara- 
tion and judgment, upon the perma- 
nent records of the court, although 
the clerk omitted to enter such con- 
fession on the minutes.—Davis vs. 
Barker. 560-3 


EXECUTORS AND ADMINISTRATORS. 


1. Co-Executors and Administrators are, 


in the eye of the law, considered as 
but one person for many purposes ; 
and the acts of one will be considered 
as the acts of all, in reference to the 
administration of theassets. But one 
co-executor or administrator cannot 
be made chargeable with the devasta- 
vit of his companion, when he has not 
in any manner contributed thereto,— 
Cameron vs. The Justices, §c., 37 


ceived of conversations and circum.¢ 2. By the laws of England as adopted 
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in Georgia, an administrator de bonis 5 
non, cannot call the representatives § 
of a deceased executor or administra- $ 
tor to account for any property which 2 
their testator or intestate converted or 2 
wasted; nor can he claim or recover ¢ 
anything but those goods, chattels, 
and credits which remain in specie, > 
and are capable of being identified as 2 
the property of the first testator or in- 6 
testate.-—Thomus vs. Hardwicke, Ex’r, 
= 
4 


. Suits for assets wasted or converted, $ 
may be brought directly by creditors, < 
legatees and distributees.—ib., 82 2 


. The act of 1821, passed for the better 
protection of the estates of orphans 
and for other purposes therein men- 
tioned, does not deprive persons inter- 
ested of this common-law right, but < 
was intended to afford them additional § 
remedies.—2b., 82 


. In what case equity will not relieve 
an administrator after judgment 
against him at the suit of a creditor, 
see Equity.—Bostwick vs. Perkins, 
Hopkins and White, 137 


5. An executor is bound to return to the 
Court of Ordinary an inventory of the 
partnership effects, in which his tes- 
tator had an interest as co-partner. 
If not in his power to procure a com- 
plete and perfect inventory, then he 
should return his testator’s interest in 
the partnership property to the best of 
his ability; the amount of stock on 
hand at the time of his death, the 
amount of debts due from and to the 
co-partnership. The Court of Ordi- 
nary, in such case, will exercise a 
sound discretion as to the kind of in- 
ventory they will accept.— The Jus- 
tices, §c., vs. McLaren, 291 


¢ 


. Where the testator left a will, naming 
several executors, to whom he be- 
-queathed, in trust for certain grand- 
children, a portion of his estate: One 
of the executors only qualified, and, 
receiving the trust property, after- 
wards died intestate, before the trust 
thus devolved on him was entirely 
executed. After his death, another 


INDEX. 


of the executors named in the will 
qualified within the twelve months 
provided by statute. The last quali- 
fied executor is entitled to the posses- 
sion of the unadministered portion of 
the trust estate, and not the adminis- 
trator of such deceased executor.— 
Crafton vs. Beall et al., 322 


The administrator of a deceased ex- 
ecutor is not the representative of 
such executor’s testator.—zb., 322 


8. 


The whole interest in an intestate’s 
personal estate vests in his adminis- 
trator, on the grant of letters of admin- 
istration; and such grant has relation 
to the time of the intestate’s death. — 
Liptrot, Adm’r, vs. Holmes, 388 


9: 


10, Against the right of action to recover 
the property of an intestate, the 
statute of limitations will not com- 
mence to run until administration of 
his estate has been granted.—Doe ex 
dem. Conyers, Adm’r, vs. Kennon et 
al., 379 

See also Doe ex dem. Cofer vs. Flan- 
agan, 539-42 


11. When a court of equity will interfere 
with the legal administration of the 
assets in the hands of an executor or 
administrator. See Equity.—Mzlls et 
al., vs. Lumpkin, Adm’r, 513-14 


12, Executors and administrators of de- 
ceased sheriffs may be made parties in 
suits instituted against their testators 
or intestates for escapes out of final 
process, under the statutes of Georgia. 


—Neal vs. Haygood, Adm’r, 515-18 


13. An executor, under a will, authoriz- 
ing the sale of property of the testator 
to pay debts, but without specifying 
the manner, may dispose of testator’s 
slaves at private sale, and without 
previous advertisement of the same, 
or leave of the Court of Ordinary ; and 
the purchaser at such private sale will 
acquire a good title, even as against 
the creditors of the testator, provided 
that the purchase is bona fide, and 
without fraud on the part of the pur- 
chaser.—Bond and Murdock et al. vs 
Zeigler, 343 
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FINES. 


1. A fine remitted by an Executive 
pardon, being in the hands of the 
attorney-general, or other officer of 
court unappropriated in the manner 
prescribed by law, will be refunded 
under an order of the court, by rule 
against such officer—In the Matter: 
of the Attorney-General. 607-10 
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GARNISHEE,. 
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. The question whether a Garnishee is ) 
liable for interest upon the fund in } 
his hands, or the debt owed by him, ) 
which is sought to be recovered by 
process of garnishment, is not one of § 
strict law, but of discretion, depend- 
ing upon considerations of equity, 
growing out of the facts and circum- 
stances of the particular case.—Geor- 
gia Insurance and Trust Co. vs. 
Oliver. 39 


. When the Garnishee resists the pay- , 


ment of the fund in his hands into? ~: 


court, or controverts his indebtedness, ( 
he will be held liable for interest.— ¢ 
ab. 41 $ 


3. It isa general rule, however, that 


ing over money by process of the 
court, summons of garnishment, writs 
of injunction, and the like, are not 
40 ? 


persons who are prevented from pay- C2. 
) 


liable for interest.—7b. 


GENERAL ISSUE, PLEA OF. } 


. Under the Judiciary Act of 1799, re- 
quiring the answer of the defendant 2 
to set forth plainly, fully, and dis- > 


gality of the consideration cannot 
be given in evidence, under the plea 
of the general issue to an action of 
assumpsit on a bill of exchange, at 
the instance of the holder against the 2 
drawer and acceptor.—Johnson et al. ? 


vs, Ballingall. 70? 


tinctly the cause of his defence, ille- 4 


. So also a special agreement.—Bu- 
channon et al. vs. Jones. 


GIFT. 


1. To constitute a valid parol gift of a 


chattel, there must be an immediate 
delivery of the same by the donor to 
the donee.—Anderson and wife vs. 
Baker. 601 


The bare declaration of the donor 
that «she had given certain negroes 
to the donee, and had no right to sell 
them,” is not sufficient to pass the 
title to the donee, without evidence of 
some act, from which the jury may 
presume a delivery of the property, 
where the donor remains in possession 
of the property, exercising dominion 
over it until her death. 601-2 


GUARDIANS. 


The estate of a guardian, who dies 
chargeable to his ward, is liable and 
bound therefor, before any other 
debt, though such other debt, may 
have been prosecuted to judgment, 
against the guardian in his lifetime.— 
Watsonet al. vs. Ex’or of Watson et 
al. 268 


In a suit upon a guardian’s bond, the 
party is not entitled to the custody of 
the original, but to a certified copy 
only.—Bryant, guardian, ge. and 
Beall, ex’or of Pye, vs. Owens and 
wife. 368 


In a bill filed by a ward to recover 
the trust fund out of the hands of the 
former guardian, he will be allowed 
to prove the payment of debts con- 
tracted on account of his ward before, 
but not discharged until after his dis- 
mission, and that too without having 
the vouchers for these disbursements 
allowed by the Court of Ordinary.— 
Stell, guardian, gc. vs. Glass. 485-6 


An order of the Court of Ordinary 
authorizing a guardian to invest the 
funds of his ward in the purchase 
of land for the purpose of cultivation 
cannot be impeached in any other 
court except for fraud.—ib. 486 


H 


HUSBAND AND WIFE. 


257 (1. At common law marriage amounts 





6 64 


to an absolute gift to the husband of 
all the personal estate of the wite, of 
which she is at the time actually pos- 
sessed in her own right.— Bell et al. vs. 
Bell. 639-47 


J 
¢ 
Y 


q 


) 


. In the wife’s choses in action, the hus- ) 


band acquires only a qualified pro- 
perty, which may be made absolute 
by a reduction into possession during 
life.—2b. 639-47 


. The wife is entitled in equity to a 
suitable provision for herself and her 
children out of her fortune, whenever 
it is within reach of a court of 


chancery, and not reduced into pos- ¢ 
session by the husband; and this ? 


right extends both to legal and equi- 
table claims in action. —7b. 639-47 


. Whether the children have a distinct 
substantive right to a provision out 
of her claims in action.— Quere ? 2b. 


oq 47 
639-47 wy 


5. The wife may file her bill, by her 
next friend to assert her equity.— 26. 
639-47 


. The wife’s equity is good against her 
husband’s assignees in bankruptcy 
or insolvency, against his assignees 
to pay his debts generally, and 
also against a special assignee or pur- 
chaser for value.—vd. 639-47 


. When the wife’s father leaves an ) 5. 


estate in negroes, a division of the 
negroes under our statute, at the in- 
stance of the administrator, setting 
apart one share to the husband in 
right of his wife, and leaving it in 
the possession of the administrator, 
neither the husband nor wife being 
present, nor represented, and no re- 
funding bond being given, is not such 
a reduction into possession as‘will de- 
feat the wife’s equity.—zb. 


i 
INDICTMENT. 


1. Under an indictment for murder, the 
jury may find the prisoner guilty of 
the lesser offence of manslaughter, 
either voluntary or involuntary, and 
the verdict will be legal, although 
there is no count for manslaughter 


) 
¢ 
) 
¢ 
\ 
( 
\ 
/ 
( 
\ 
¢ 
r 
¢ 
( 
\ 


¢ 


¢ 
? 


7, 


3 


( 
¢ 


/ 


639-47 ) 


3. 


_ 


1 


INDEX: 


in the indictment.—Reynolds vs. the 
State. 227 and 229 


INJUNCTION. 


. Service of the rule nisi upon the 


complainant’s solicitor, stating the 
grounds of the application, and fix- 
ing the time and place of hearing the 
motion to dissolve an injunction, on 
the coming in of the answer, is suffi- 
cient service.—Moore vs. Ferrell et 
al. ; 9 


. When the answer plainly and dis- 
tinctly denies the facts and circum- 
stances upon which the equity of the 
bill is based, the injunction will be 
dissolved.—id. 9 


Upon a motion to dissolve an in- 
junction the court will look to such 
parts of the answer only as are re- 
sponsive to the bill.—zd. 9 


Injunction will be granted to stay 
trespass, when, from its nature, or 
the circumstances of the parties, the 
remedy at law cannot be full and ad- 
equate.—zb. 10 


An injunction will not be dissolved 
upon the ground that the title of the 
complainant is questioned by the 
answer. But when the title is de- 
nied, the court will look more closely 
to the character of the trespass—cd. 11 


An injunction will not be granted to 
stay a sale under an execution, on 
the ground that the judgment has 
been fully satisfied, inasmuch as the 
party has a prompt and adequate 
remedy at law. It is otherwise when 
the bill charges, that the payment 
has been made by the representatives 
of the principal defendant, or a third 
person, under a fraudulent combina- 
tion to oppress the complainant, and 
that the facts attending the transaction 
rest in the knowledge of the defend- 
ant alone, and can only be obtained 
by an appeal to their consciences.— 
Rogers vs. Atkinson, et al. 26-7 


INSTRUMENTS. 


. A bill of sale toa slave containing 


warranty of soundness is neither, at 
common law, the statute of Anne, nor 














by our own act of 1799, negotiable ¢ 


by endorsement, so as to vest in the¢ 


endorsee a right of action on the 
warranty—Broughton vs. Badgett. 77 


to 


The act of 1799 makes the instru- 
ments therein enumerated negotiable, 
in such manner and under such re- 


strictions as are prescribed in the case 


of promissory notes. They must be 
payable to the payee’s order or assigns, 
or to bearer, as prescribed by the 
statute of Anne.—zb. 


3. Whether an instrument under seal 
can be transferred by an endorsment 
not under seal.— Quere ? 7b. 76 


4. The act of 1799 has reference exclu- 
sively to liquidated demands, whether 
for money or other things, and applies 
to those instruments alone which are 


x 
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for payment of an ascertained sum of 


money, or of some specific article or 


articles of property.—2b. 77-8 


5, A specialty is detined by Littleton to » 1. 


be a bond bill, or such like instrument ; 
a writing or deed under the hand and 
seal of the partres.—1b. 77 


6. An instrument as follows, to wit, 
«“ We have this day sold to J. L.& 
Co. our entire crop of cotton, at 9 
cents per Ib., all round, and should 
they not realize that amount net, we 
agree to make good the loss (signed) 
D. M.L., F. D. W., is the joint instru- 
ment and undertaking of the makers 
D. M. L. and F. D. W. and is suffi- 
ciently certain, and reciprocal to sup- 
port an action under proper aver- 
ments and proofs, by either of the par- 
ties against the others.—Jernigan et 
al. vs. Wimberly. 221 


~! 


. The rule as to certainty is, that the 
agreement must be so certain and 
complete, that each party may have 
an action upon it.—7b. 221 


x 


. The omission of J. L. & Co. to sub- 
scribe the instrument does not invali- 
date it. Nor would that omission 
form any legal objection to an action 
against them for the stipulated price 
of 9 cents per |b. for the cotton there- 
by sold and delivered.—1b. 221 
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INDEX. 


INTEREST. 


1. In what case damages may be in- 


2. 


— 


creased by interest. See tit. Dam- 
ages, Nisbet vs. Lawson. 287-8 


In a suit upon a note payable upon 
time, with interest from date if not 
punctually paid, the back interest is re- 
coverable as stipulated damages,— 
Alexander vs. Troutman, 472-4 


. If, in entering up the judgment, such 


back interest is not computed, the 
judgment may be afterwards amended, 
under an order of the court, so as to 
include the interest from the date; and 
the collection of it may be enforced, 
though the original execution had 
issued and been returned satisfied.— 
ib. 469-75. 


INTERROGATORIES. 


Where cross-interrogatories have re- 
lation to the subject matter of the 
direct examination, and the commis- 
sion is returned, with the cross-interro- 
gatories, or any one of them, un- 
answered, the whole of the testimo- 
ny ought to be withheld from the 
Jury.—The adm’rs of McClesky vs. 
Leadbetter. 554-7 


IRREGULARITIES. 


. Whenever proceedings in Court are 


irregular, application to set them 
aside should be made in the first in- 
stance. If the party after discover- 
ing the irregularity proceed himself 
and take subsequent steps in the 
cause, or lie by and suffer the other 
party to do so, the court will not as- 
sist him.—Evans vs. Rogers, 466-7 


J. 


JOINDER OF COUNTS. 


. Different Counts may be joined in ail 


cases, where the same judgment can be 
rendered; and where different pleas are 
put in, provided the same judgment 
may be rendered on all the counts.— 
Mahaffey vs. Petty et al. 264 


INDEX. 
JUDGE. ( party, or privy, and who had no no- 
tice of the action in which it was ren- 


. The judge has no right to charge § dered, nor opportunity of defence, no: 


what construction the jury are to put 
upon the facts submitted to their con- 
sideration.— Taylor vs. Tucker. 235 


. It is error in the court, and anew 
trial will be granted for misdirection, 
if the style of the charge is such as 
to mislead the jury in mistaking it for 
direction in point of law, instead of 


the mere expression of the opinion of ) 7. 


the court upon the facts.— Stell, guard- 
ian, Vs. Glass. 486-9 


. For judge’s power at Chambers, see ¢ 


title, Chambers.— Watson Ex’or vs. 
Jones. 303 


. Decision of judge at Chambers will 


8 


JUDGMENT. | 


be revised by the Supreme Court upon 


writ of error.— Moore vs. Ferrell et al. 
6 


. The dismissal of an appeal is a judg- 
ment of the court remitting all parties 
to the condition and rights which they 
occupied and held at the time the ap- 
peal was entered. So of the with- 
drawal of an appeal.—Hardee et al. 
vs. Stovall, Simmons & Co. 95-6 


- Where no judgment has been signed, 
but a verdict rendered and an appeal 
taken and withdrawn, the verdict is 
revived, and judgment may, as matter 
of right, be entered up, nunc pro 
tunc.— ib. 95 


. A judgment lien is not extinguished 
by an appeal being taken, but sus- 
pended.—id. 95 


. A defendant in a judgment recovered 
under a special statute, is not pre- 
cluded of his right to a motion to 
quash the proceedings, or arrest the 
judgment, because the act points out 
the mode of contesting the amount 
due, &c.—Robinson vs. Steamer Lo- 
tus, and owner. 317-19 


. A judgment is only prima facie evi- 
dence against one who was not a 


6. 


9. 


of appeal.— Brown vs. Chaney. 
412-15 


An execution issued from a confes- 
sion of judgment is valid, though the 
clerk omitted to enter the confession 
upon the minutes, see Execution.— 
Davis vs. Barker. 560-3 


An entry of confession of judgment, 
on the declaration of file in the clerk’s 
office, is sufficient, (in the absence ot 
all proof to discredit the memoran- 
dum,) to authorize the court wherein it 
was made to have it transcribed on its 
minutes, at any subsequent term, in 
order to preserve their harmony.—i). 

560-3 


No notice to the defendant is neces- 
sary to warrant an application to the 
court, to enter such confession, nyne 
pro tunc.—ib. 560-3 


Is it necessary that a confession of 
judgment, which is the act of the 
party only, should appear on the 
minutes? And can a claimant, after 
issue Joined, and atrial on the merits, 
except to the regularity of the pre- 
vious proceedings in the cause 
Quere 2—ib. 560-3 


JURORS. 


. The State has no right to pass jury- 


men by, or cause them to stand aside, 
until the whole panel is exhausted 
before showing cause of challenge. 
See Challenge.— Sealy vs. The Stat, 
215-17 ; Reynolds vs. The Stale. 228 


* What will disqualify a juror from sit- 


ting in a criminal case, see Reynolds 
vs. The State, 229; W. J. Boon vs 
The State. 633 


. How the challenge, “oe affec- 


tum,” may be made available, see 
Jones vs. The State, 571; K. P. Boon 
vs. T'he State. 618-31 


. Challenging the array, and for wha’ 


cause, see W. J. Boon vs. The Staie. 
633 
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5. Judge’s charge to the jury, see Tay- 
lor vs. Tucker, 2355; Stell, guardian, ) 


vs. Glass. 


486-9 > 
L. 
LAWS, CONSTITUTIONALITY OF. 


_A Jaw which merely inhibits the , 
wearing of certain weapons in a con- / 
cealed manner is valid; but so far as ¢ 
it cuts off the exercise of the right of ¢ 
the citizen altogether to bear arms, or ( 
under the color of prescribing the ¢ 
mod’, renders the right itself useless, ( 
it is in conflict with the Constitution, : 

( 
( 


, 


and void.—Nunn vs. The Siate. 
246-51 


2, The act of 1833, giving the State ( 
half the number of challenges allowed 5 
the prisoner, is constitutional.—Jones 5 
vs. Te State. 616 \ 
Also the act of 1843, see A. P. Boon ) 
vs The State, 619 ) 


\ 
LEGATEE. ¢ 
. 


1. In what cases he is bound by the § 
doctrine of election. See title, Elec- 5 
tion.— McGinnis vs. MeGinnis. ? 

501-10 5 


2. When he will be required to refund ¢ 
ihe legacy or restore the property re- > 
covered.—ib. 501-105 
\ 


3, Legatees, distributees and creditors 6 
may sue a removed executor or ad-‘ 
ministrator for assets wasted.— T'hom- ‘ 
as vs. Hardwicke, Ex’or. 82 ¢ 


LIEN. 


1. A purchaser, at sheriff's sale, of stock ( 
or shares of a corporation, with no- | 
tice of alien of the company upon ¢ 
such stock, under a by-law of the cor- ( 
poration, for the indebtedness of such ¢ 
corporator to the company, (the lien ‘ 
created by such indebtedness under } 


the by-law, being prior, in point of ) < 


time, to the lien acquired under the 0 
judgment,) purchased only such title > 
as was in the corporator, and no 
other, and therefore was not entitled 
toa transfer of the stock so purchased, 
under the act of 1822, without first 
discharging the lien created by the 


corporator’s indebtedness under the? 3. 


by-law.— Title vs. Walton. 51? 


667 


. The lien of a judgment is not extin- 


guished by an appeal being taken, but 
suspended. Although the appeal 
opens all the merits of the issue, yet 
it does not vacate the first verdict or 
judgment. This effect is worked only 
when, there being a rehearing, there is 
anew verdict rendered and a judg- 
ment on the appeal ; and not even 
then so as to authorize alienation of 
property intervening the two judg- 
ments.— Hardee et al. vs. Stovall, Sim- 
mons & Co. 95 


. It is not sufficient, in proceeding 


under the act of 1841, giving to all 
persons employed on steamboats, and 
Other water craft, on the Chattahoo- 
chee, Altamaha, and Ocmulgee rivers, 
a lien on such steamboats or water- 
cralt, for wages, &c., for the plain- 
tiff or affiant to swear to the amount 
due for services rendered on board 
such boat, without further showing 
the case to be within the provisions 
of said act, either in the pleadings in 
the form of a petition, or in the affi- 
davit by way of recital. The act be- 
ing in derogation of the commor law, 
must be strictly construed.— Robinson 
vs. Steamer Lotus, and owner. 317-19 


. For lien of bill-holders, Monroe Rail- 


road and Banking Company, see 
Collins vs. The Central Bank et al. 
454-61 


LIMITATIONS OF ACTIONS. 


. The act of June, 1806, providing that 


where any action shall be instituted 
within time, and the plaintiff be non- 
suited, or shall discontinue the same, 
after the time of limitation is expired, 
he shall be permitted to renew his 
action within six months thereafter, 
once only, and not after, was repealed 
by the act of December, of the same 
year.— Harrison et al. vs. Walker. 35 


. Against the right of action to recover 


the property of an intestate, the 
statute of limitations will not eom- 
mence to run until administration of 
his estate has been granted.— Doe ex 
dem. Conyers, admr. vs. Kennon and 
Kennon. 379-81 


See also Doe ex dem. Cofer admr. vs. 
Ftanagan. 536-44 
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LIMITATION OF INDICTMENTS. 


1. The statute of limitations does not 
run against an indictment found for 
murder, though on the traverse the 
prisoner is found guilty of manslaugh- 
ter.— Reynolds vs. The State. 227 


2. Upon an indictment found for man- 
slaughter only, the statute would run 
from the death, and not from the time 
the mortal wound was given.—ib. 

228 


LIQUIDATED DEMANDS. 


1. For what are liquidated, and unli- 
quidated, demands, see Nisbet vs. 
Lawson. 287-8 


LOST PAPERS, 


1. A copy of a guardian’s bond, where 
the original is lost or destroyed; pend- 
ing the suit, cannot be established 
under the 49th rule of the Superior 
Courts, because such bond is not an 
office paper of those courts.— Bryant, 
guardian, dc. and Beall ex’r of Pye 
vs. Owens and wife. 368 


M. 
MANDAMUS. 


. The writ of mandamus is grantable at 
any time, either in vacation or in term, 
upon preper cause shown.—Johnson 
vs. The State ex rel. Brannon. 273-4 


. Inall cases, however, where the par- 
ties’ rights may depend upon an issue 
of fact, the writ must be made return- 
able before the judge in term.—zb. 

273-4 


MISTAKE. 


. Equity relieves against mistakes, as 
well as frauds, in a deed or contract in 
writing ; and this, whether the plain- 
tiff seeks relief, affirmatively on the 

round of mistake, or where the defen- 
a sets it up asa defence, or to re- 
but an equity.—Rogers vs. Atkinson 
et al. 23-7 


INDEX. 


2. Where an instrument is drawn and 
executed for the purpose of car. 
rying into effect a contract, written or 
parol, previously entered into, and 
which by mistake of the draftsman, in 
fact or in law, does not fulfill the in. 
tention of the parties, equity will cor- 
rect the mistake, so as to produce a 
conformity of the instrument to the 
agreement.—zb. 24-27 

See also Collier, Ad’r, vs. Lanier. 239.40 


MONEY HAD AND RECEIVED, 


Per Nisbet, J., 

1. The action for money had and receiv- 
ed, is an equitable action, extensively 
remedial, yet it is subject to rules, |: 
does not give to courts of law juris- 
diction which belongs to courts of 
equity. — Whitehead vs. Peck, 148 


. This action does not lie where there 
is not a contract express or implied 
between plaintiffand defendant. There 
must be such a contract as creates a 
privity between the parties—ib. 149 


. It does not lie to enforce every ima- 
ginable equity between man and man, 
growing out of moneyed transactions. 
—ib. 149 


. It lies in all cases where money is in 
the hands of another, which, ex cquo 
et bono, the plaintiff is entitled to re- 
cover, and which the defendant is not 
entitled in conscience to retain. Yet 
this good and just right in the plain- 
tiff, and this conscientious inability in 
the defendant grow out of privity of 
contract either express or implied in 
law.—ib. 149 


. When a security, who is indemnified 
by mortgage, voluntarily pays a usu- 
rious note, and is subsequently reim- 
bursed by his principal, in property; 
the latter cannot recover of the credit 
or the excess of interest in an action 
for money had and received.—Per 
Lumpkin, J—ib. 143-148 


. Usury paid by a surety may be re- 
covered back by him, in this form of 
action, but not by the principal, 
though he has reimbursed the surety. 
There is no privity of contract either 





INDEX. 


express or implied in law, between $ 
the principal and his creditor in such ) 
acase.—ib. Per Nisbet, J. 150 ) 
. The action for money had and receiv- 5 
ed, has been of late years extended 2 
on the principle of its being like a bill 2 
in equity ; and therefore, in order to , 
recover, on a count for money had 
and received, the plaintiff must show 
that he has equity and conscience on 
his side, and that he could recover it ¢ 
ina court of equity.— Warner, J.’s, ‘ 
dissenting opinion in Whitehead vs. ‘ 
Peck, 153 
3, The payment of the money by B. to 
P., having been subsequently, adopted > 
and ratified by W. and B. reimbursed ) 
therefor, W. was entitled both in Jaw ) 
and equity to recover the amount of 2 
usurious interest from P. who received ? 
it, equally as if the money had _ been ¢ 
paid directly hy W. to P., out of his 
own hands. —ib. 155 


) 


? 
? 


9. Where the surety pays, it is, in con- 

templation of law, a payment made ¢ 
for the principal debtor,and he may re- ‘ 
cover it in an action against the princi- ‘ 
pal for so muck money paid for his use. § 
—b. 155-6 | 


10. If parties think proper te treat pro- 

perty delivered in payment, and re- > 
ceived as cash, they have a legal | 
right to do so, and such payment in ? 
judgment ef law, will be ecensidered ; 
as a cash payment.—ib. 155 ¢ 
) 
( 
1. The money which P. received from ( 
B., over and above the principal and ¢ 
lawful interest, was, in legal contem- ( 
plation, W.’s money, paid by B. to P., ¢ 
for him, and which in eguity and ¢ 
sood conscience P. ought to refund, ¢ 
and the law raises an assumpsit in 
faver of W., and creates a privity of § 
contract between P. and W., whichau- § 
thorizes W. to recover in this form of § 
actien.—ib. 156 § 


) 
) 
{ 


MORTGAGE. 


. A mortgage would be obnoxious to 
the provisions of the act of 1818, and / 
void, if used as an instrument of fraud, ( 
ior the purpose of securing to the 


9 


~s 


3. 


4. 


1. 
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within the intent and meaning of 
said act.— Davis et al. vs. Anderson et 
al. 193 


But a mortgage, executed by a debtor, 
in msolvent circumstances, to a cre- 
ditor, to secure the payment of a bona 
fide pre-existing debt, is not per se 
fraudulent, as against creditors.—ib. 

193-4 


A mortgage in Georgia is nothing 
more than a security for the payment 
of a debt; and the title to the mort- 
gaged property remains in the mort- 
gagor, until foreclosure and sale, in 
the manner pointed out by statute.— 
ib. 193-4 


Upon a rule to foreclose a mortgage 
under the statute of Georgia, the mort- 
gagor may plead usury, &c.— Bailey 
vs. Lumpkin. 403-5 


MURDER AND MANSLAUGHTER. 


Upon trial of indictment for murder, 
the jury may find the prisoner guilty 
of the lesser offence of manslaughter, 
either voluntary or involuntary, and 
the verdict will be legal though there 
be no count for manslaughter in the 
indictment.—Reynolds vs. The State, 

227 


N. 


NEW TRIAL. 


. In application for'new trial, a brief 


of the testimony approved by the 
court, or agreed upon by the parties or 
their counsel, must be filed ; and such 
approval or agreement, as the case may 
be, must be entered upon the minutes, 
at the term at which the judgment is 
rendered, and the rule for new trial is 
applied for—Graddy vs. Hightower 
et al. 254 


2. A rule nisi fora new trial will not be 


granted, in this State, at the instance 
of a party, unless application is first 
made during the term at which the 
judgment was rendered, and unless 
such application appear upon the mi- 
nutes of that term.—ib. 254-5 


mortgagor a secret trust or benefit,’ 3. The judge may make rules for new 
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trials returnable in vacation, in cases 4 


where the application has been first 
made and recorded; and where the 
record shows that such rule is made 
so returnable in vacation.—-ib. 


t 


254-5 


4. Where the term of the court wherein ¢ 


the judgment was rendered has passed, 
and no application made and re- 


corded at that term, the record in the § 


cause having been finally made up, 


the court has no power to grant a new / 


trial, except in some peculiar and ex- 
traordinary cases.—ib. 


5. Another judge than the one who 
presided on the trial of the cause, may 


preside on the motion for a new trial. ¢ 


253 ( 


It is desirable, however, unless pre- ‘ 
vented by providential cause, to sub- | 


mit the brief of the testimony 
judge who tried the case, to be revised 


to the > 


and approved of by him.—Field vs. ¢ 


Thornton, 


6. A case upon a new trial, after a ver- 6 


dict by a petit jury, or a confession of 


309 ¢ 


judgment, upon the first trial,is in D 


the nature of an appeal, and is to be 
regulated by the rules of practice 


which are applicable to appeals; and ¢ 


either of the parties litigant may make 


any amendment of the declaration or ¢ 


answer they may deem necessary.— 
ib. 310 


7. The Supreme Court will not send a 
cause back for a rehearing, oo 
of the admission of illegal testimony, 


LN ININSS. 


PSNI 


if, wholly irrespective oi that se ap ( 


ny, there was plainly and obviously 
proot sufficient to justify the a 
Stephens et al. vs. Crawford, 

use, ge. 


8. The Supreme Ccurt will not granta 


M 


¢ 


new trial in acriminal cause, unless ‘ 
some principle of law has been clearly ‘ 
violated, or where there is manifestly » 


no evidence to sustain the verdict; 
more especially when the presiding 
judge in the exercise of his discretion, 
has refused the application in the 
court below, when all the circum- 
stances attending the trial must have ¢ 


been fresh in his recollection.—Jones 6 1. 
618 ‘ y 


vs. The State. 


the ) 


¢ 
¢ 


¢ 


C 


See also Stephens et a]. vs. Cravford. > 


Gov., use, de. 
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2. A note without such 


INDEX. 


NOTES, BILLS, Kc. 


1. A note to be negotiable by endorse. 


ment, so as to give a right of action 
to the endorsee in his own name, must 
contain negotiable words giving ita 
transferrable quality. It must be pay- 

able to the payee, or his order or as- 
signs, or to bearer, in pursuance of the 
statute of Anne.—Reed, use, Hoiley vs. 
Murphy. 237-8 


nezotiable 
words, is a valid instrument as be- 
tween the original parties, and is en- 
titled to the allowance of the /hree 
days of grace, and may be declared 
on, as a promissory note, within the 
statute. But it cannot be transfered 
or negotiated, as to enable the 
assignee to sue upon it in his own 


name.—ib. 237-8 


. The title of a holder of a note, bill, 


&e., payable to bearer, or to order, 
and endorsed in blank, cannot be ques- 
tioned, in a suit in his name, unless 
the defence, as against the true owner, 
if sued in his name, make it neces- 
sary.— Nisbei vs. Lawson. 284 


. As between the holder of a banker's 


check and the endorser, it ought to be 
presented for acceptance with due 
diligence. But as between the holder 
and the drawer, a demand at any time 
before suit brought will be sufficient, 
unless it appears that the drawee has 
failed, or the drawer, in some other 
manner, has sustained injury by the 
delay.— Daniels vs. Kyle dg Barneit. 

305-6 


5. Although an instrument contains at 


the foot of it, a memorandum specify- 
ing the mode in which it may be dis- 
charged, still, if it be fora sum certain, 
payable absolutely and uncondition- 
ally, on a day fixed on the face of it, 
it is a good negotiable promissory 
note, and may be declared onas such- 
—Pool vs. McCrary. 321 


NOTICE. 


The drawer of a banker’s check is 
not entitled to notice of its dishonor 
in a suitagainst him hy the holder.— 
Daniels vs. Kyle & Barnett 


JIG 
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®, An endorser is entitled to such no-/ 
tice.—ib. 


wo 
S 
a 
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3, A notarial certificate, @hich states 
that a draft was presented at maturity, 
and payment demanded and refused 
for want of funds, and that due notice 
of the non-payment was given on the 
same day to all the parties concerned, ¢ 
is sufficient notice of the dishonor 
thereof— Field vs. Thornton. 310-12 


. No particular form of notice is neces- 
sary ; it will be deemed sufficient if it; 
put the party on his guard who is to? 
be affected by it—id. 310° 


a aa 


5. Ina suit by the Central Bank, 
proof of notice, demand or protest, is 
necessary to charge the endorser.— 
Merchants’ Bank vs. Central Bank, > 

432 
See also .Central Bank vs. Whitfield. 2 
594° 


hi a i 
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OFFICE PAPERS. 


1. The 49th rule of practice of the Supe- 
rior Courts providing for establishing 9 


mus‘anter any lost original declaration, 

plea, indictment, or other office papers, > 
was designed to embrace the pleadings ? 
in the case, and such other papers as 2 
belong to the office of the clerk of the Q 
Superior and Inferior Courts, as papers 
of file-—Bryant, guardian, &c., and 5 
Beall, Exor. of Pye, vs. Owens and 5 
Wife. 368 > 


2.A guardian’s bond is not an office 2 
paper of the Superior Court, but of 2 
the Court of Ordinary.—zb. 368 ¢ 


P 
PARDON. 


1. So far as the public is interested in a § 
fine imposed, the Executive remission ) 
has the effect to restore it to the indi- ) 
vidual fined, although it has been paid 2 
over to the Attorney or Solicitor-Gen- ‘ 
eral, and by him to the County Trea- ( 
surer, before the Executive pardon ¢ 
was granted.—In the matter of the‘ 
Attorney-General. 607-105 


Z; 


2 


no ) 3. 


PARTIES. 


Who may be parties plaintiffs in ac- 
tion, upon negotiable paper, see 
Field vs. Thornton, 312-14; Nisbet 
vs. Lawson. 284 


The entry of “ parties made,” on the 
motion docket, in a case where a sczre 
JSacias to make parties, has been issued 
and returned executed, is insufficient to 
make the representatives of the de- 
ceased plaintiff or defendant parties 
in the cause— Bryant, Guardian, §c., 
and Beall, Exor. of Pye, vs. Owens 
and Wife. 367 


In such case, there must be a judg- 
ment of the court rendered, and enter- 
ed upon the minutes, before the repre- 
sentatives of the deceased party can 
be compelled to appear or answer as 
parties in the cause.—ib. 367 


paymMent—Application of. 


. The general rule is, where there are 


distinct demands due by the debtor to 
the creditor, and a payment is made 
by the debtor, he has the right to di- 
rect its application; but if the debior 
neglect to make a specific application 
of the payment at the time, then the 
right of application devolves on the 
creditor.— Rackley vs. Pearce. 242-3 


PENALTY. 


. In the case of a note payable upon 


time, with interest from date, if not 
punctually paid, the back interest is 
not a penalty.— Alexander vs. Trout- 
man. 475 


PLEADINGS. 


. The judiciary act of 1799 requires of 


the plaintiff that he file his petition 
in writing, which shall contain the 
charge, allegation, or demand, plainly 
fully and distinctly set forth. And of 
the defendant, that he shall, on or be- 
fore the last day of the Term to which 
the petition is returnable, make his 
defence or answer in writing, which 
shall plainly fully and disynctly set 
forth the cause of his defence; held 
that evidence of illegality of conside- 
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ration could not be admitted under the , 
plea of the general issue.—Johnson et ¢ 
al. vs. Ballingall. 


. Also, that under the general issue, 
evidence of a special contract made 
with the plaintiff, exempting the de- $ 
fendants trom liability, is inadmissi- 

ble.—Buchannon et al. vs. Jones. 257 § 


. In the plea of usury, the time when 


the original loan was negotiated, as ¢ 1, 


well as the amount of usury taken § 
and reserved, are material facts.— 2 
Winkler vs. Scudder. 134 2 
« 
. Ina proceeding under the act of 1841, ¢ 
giving to all persons employed on ‘ 
steamboats and other water-craft, on , 
the Chattahoochee, Altamaha, and 2 
Ocmulgee rivers, a lien on such steam- é 
boats or water-craft, &c.; held, aS 
petition setting forth all the necessa- 
ry facts, verified by the affidavit of the 
party, would be a convenient and cor- 
rect form of pleading.—Robinson vs. 
Steamer Lotus, and Owners. 317-19 ¢ 


PRACTICE. 


Q 
; 
Q 


. What shall or shall not work a dis- 
continuance of a cause, see Nisbet 2 
vs. Lawson. 279 2 


. For what necessary to make parties ¢ 
upon return of scire facias, see Bry-‘ 
ant, Guardian, &c., and Beall, Exor. 


of Pye, vs. Owens and Wife. 367 > ¢ 
PRECEDENTS. 
. For compendious forms in assumpsit 


and debt, see Maha/fey vs. Petty et al. 
265 


Wart aintant neat atatatn 


PRESENTMENT—Of @ Grand Jury. « 


SNS 


1. An indictment founded upon present- ¢ Q 
ment of a Grand Jury need not be sent 
again before that body, for its action > 
thereon.— Nunn vs. The State. 245 ¢ 
< 
2, It is the duty of the clerk to spread 
out in full upon the minutes of the? 
court, every presentment of the Grand? 
Jury.—ib. 245¢ 


os 
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PRINCIPAL AND AGENT. 


70 ¢1. The doctrine that the principal is not 


liable to ome agent or employee, for 
damages occasioned by the negligence 
or misconduct of another agent or em- 
ployee, is not applicable to slaves.— 
Scudder vs. Woodbridge. 198—200 


price—Cash and Credit. 


When it appeared that the plaintiff, in 
a suit for the price of lumber deliver- 
ed, had a cash and credit price, and 
the usual term of credit had expired 
before suit, it was held that he might 
recover the credit price, though the 
Jumber was charged in the bill of par- 
ticulars at the cash price, under the 
expectation that the account would be 
paid when presented.— Taylor vs. 
Tucker. 235 


PURCHASER. 


. It does not lie in the mouth of a pur- 


chaser at sheriff’s sale, with full 
and explicit knowledge of a lien, to 
contest its validity, or to claim exemp- 
tion trom its operation.— Per Lump- 
kin, J., in Tuttle vs. Walton. 53 


R 


RAILROAD COMPANIES. 


. Where a railroad company claimed 


the right to deviate from the original 
route surveyed for their road, and 
specially designated in a deed of con- 
veyance made by the plaintiff to them, 
granting the right of way through his 
land, in locating their road under the 
clause in their deed, containing the 
following words: ‘ With liberty to 
make such slight alterations in the 
route now surveyed, as not materially 
to change the route now surveyed;” 
it was held, in a controversy between 
the plaintiff and the company, as to 
whether the road was located on the 
land conveyed by the deed of the 
plaintiff, that the latter might give in 
evidence on the trial, the situation, 
valne, and condition of the land over 
which the original route was survey- 
ed, and described in the deed, as well 
as that over which the road was final- 
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ly located, for the purpose of showing ; 
the materiality of the variation, as af- ¢ 


fecting the rights of the respective par- > _ 


ties. —Doe ex dem. Carr vs. the Geor- ¢ 
gia R. R. and Banking Co. 530-7° 
2, When a statute granting a charter to‘ 
a railroad company, provides for the 
assessment of damages in a summary 
way, to be paid to the landholder 5 
whose private property shall be taken » 
for the use of the road, there being no ¢ 
negative words in the statute, express > 
or implied, the landholder whose ; 
property is thus taken, is not deprived ¢ 
of his common-law remedy, to recover 
damages therefor: the statute creates 
no new right, and being in derogation § 
of a common-law right, must be strict- > 
ly construed; the summary remedy ? 
given by the statute is cumulative § 
only.—ib. 530-7 j 


) 
) 
) 


. Private property cannot be taken for 
public use, without a just compensa- ° 
tion; and where a railroad charter ¢ 
provides adequate security shall be > 
given to the landholder whose pro- ? 
perty shall be taken for the use of the 6 
road, for the payment of such dam- / 
ages as shall be assessed in the manner ° 
pointed out thereby, no title to the } 
land thus taken, vests in the company, ? 
nor can the company appropriate the ¢ 
same to the exclusive use of the road, ‘ 
so as to defeat the right of the land- 
holder to maintain trespass in eject- 4 
ment therefor, unti] such adequate se- > 
curity shal] be given; and it isincum- ¢ 
bent on the defendants to allege in their 

plea, and prove at the trial, the pro- 2 
visions of their charter in that re- 4 
spect, have beenstrictly complied with, ‘ 


before the landholder can be deprived 2 3. 


of his title to his property, for the use ¢ 
of the public.— ib. 530-7 » 
. The 11th section of the charter of the } 
Monroe Railroad and Banking Com- ’ 
pany, gives to bill-holders a para- ‘ 
mount lien for the payment of their ? 
bills, upon that part of the road only ¢ 


which was built by the company.— } 1. 


Collins vs. The Central Bank et al. 2 
455 ¢ 


> 
5. Such portion of the road as was built ? 
by the contractors, under a mortgage * 
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thereon, to secure them for the work 
done, and materials and equipments 
furnished, is liable to them, and their 
lien is paramount to that of bills or 
notes ; the lien of the latter only at- 
taching upon such portion of the road 
as was built by the company.—id. 
455-9 


Ss 


SALE, 


. An executor under a will authorizing 


a sale of testator’s property, without 
specifying the manner, may sel! pri- 
vately, without any previous adver- 
tisement of such intended sale, or 
leave of the Court of Ordinary, and 
the purchaser will acquire a good 
title, even as against the creditors of 
the testator, provided the purchase is 
bona fide, and without fraud on the 
part of the purchaser.—Bond and 
Murdock et al. vs. Zeigler et al. 
343-7 


. The purchaser in such case, is not 


bound to see to the proper application 
of the purchase money by the execu- 
tor. <‘* What becomes of the price is 
no concern to him.” Nor is he re- 
quired before buying, to look into the 
accounts of the executor, to ascertain 
that he is faithfully administering his 
trust. The law presumes this in favor 
of the executor. But in all cases 
where the sale is infected with fraud 
and covin between the executor and 
purchaser, it is absolutely void, and 
the title to the property remains un- 
changed.—ib. 343-7 


A sale of stock by a portion of the 
stockholders to the rest, is not such a 
sale by the corporation, as will make 
the purchasers liable to the creditors 
of the company.— Berry et al. vs. Mat- 
thews et al. 523 


SCIRE FACIAS AGAINST BAIL. 


In scire facias against bail, where no 
plea has been filed, judgment may be 
rendered upon motion, without the in- 
tervention of a jury; aliter, where de- 
fence made.—Reed vs. Sullivan, Ez’r, 

294 
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See also Garvin vs. Gallagher, 316¢ not primary.— Cameron et al. vs. Tie 
Justices, &e. 37 


2. The service of scire facias against | 


bail in Georgia, is very much as in ( 
England ; as for example, if the defend- ( 
ant cannot be found, return of two n/- ( 


hils will authorize farther proceedings. 


If he fail to appear after service, or af- ( 
ter return of two nihils, or appearing 


2. No recovery can be had upon an ad- 
J p 


ministration bond against the secur.- 
ties, at the suit of a creditor, until a 
devastavit against the administrator is 
first established according to law.— 
ib. 37 


fails to plead, judgment may be enter- 
ed up against him.—ib. 294 « SECURITIES ON APPEAL. 
3. A-scire facias against only one de-( 1, 
fendant as bail, issued by the clerk of ( 
one county, and directed to the sheriff 
of another, is bad, and will be quashed ¢ witness, at the instance of the appel- 
upon motion.—Garvin vs. Gallagher, ¢ lant.— Davis et al. vs. Anderson et al. 
315-16 ¢ 192-3 


A security on appeal may be iis- 
charged and others substituted, with 
a view to render him a competent 


4, A scire facias against bail is not such? 2, The motion for substitution being 
an original suit, within the meaning made by the parties for their benefit, 
of the constitution of Georgia, as to/ they could not take advantage of it; 
require it to be instituted in the coun-¢ and the order of the court entered up- 
ty of the bail’s residence.—ib. | 316¢ onthe minutes would make the record 

“sufficiently intelligible—7b. 192-5 

SCIRE FACIAS TO MAKE PARTIES.) SECURITIES 


OF GUARDIANS. 


N 
( 
1. Judgment upon the return of the scive 2 
facias must be rendered and entered ? is only released from the future, not 
upon the minutes. An entry onthe? from the past liabilities of his princi- 
motion docket of ‘ parties made” is¢ pal. The substituted security is lia- 
insufficient— Bryant, Guardian, gc.‘ ble both for the past and future.—i/. 
and Beall, Ex’r of Pye, vg. Owens and ( 87 
Wife, 367 § 
‘2. The Court of Ordinary has no power 
‘ todischarge a security to a guardian’s 
bond from a liability already incurred 
by the guardian.— The Justices, &e. 
vs. Woods and Vason. 87-8 


. The discharged security of a guardian 


SECURITIES. 


1. Ifa security have knowledge of usu- ? 
ry in the contract, and voluntarily pay / 
it, he cannot afterwards recover it of ( 
his principal. W hitehead vs. Peck. ( 


. The security of a guardian may be 
discharged by the Court of Ordinary, 
under the act of 1805. But in the 
exercise of this power, the law pre- 
sumes that the court will so act as not 
to injure, but to protect the rights oi 
the ward.—Bryant, Guardian, &.5 
and Beall, Exor. of Pye, vs. Owens and 
Wife. 


4. A security so discharged is released 
from all future but not from any 
past liability. [f new security is 
given, he is bound for the future 
management of the ward’s estate, 
and also, equally with the discharged 
security, for any past liability of the 
guardian.—ib. 371 


Per Nisbet, J. 150 
2. Neither the act of 1826, 1831, 1839, ¢ 
1840 or 1841, passed for the relief of ( 
securities and endorsers, gives the § 
control of executions to endorsers } 
who have paid off the same, against ) 
prior endorsers, except such execu- ) 
tions as have issued on judgments ) 
founded on bankable instruments.— ) 
Evans vs. Rogers. 467-8 > 


VW 


SECURITIES OF ADMINISTRATORS. 


1. The liability of the securities of an 
administrator is an ultimate liability, 


aortas 





INDEX. 


5, In a suit against a discharged securi- ¢ 
ty on a guardian’s bond, the plaintiff 
must prove affirmatively some default 
or act of malfeasance on the part of ¢ 
the guardian, prior to the discharge of 
the security, which in law would con- 
stitute a breach of the bond.  Evi- 
dence of the bare reception, by the 
guardian, of his ward’s estate, and 
nothing more, is insufficient to charge 
the security.— ib. 91 


PPO Lae hed pedal ed 


}. Where the security pleads and proves 
his discharge by the Court of Ordinary ? 
it is incumbent on the plaintiff to re- 
ply by proof, some default or maifea- 
sance, on the part of the guardian, an- ¢ 
terior to abreach of the bond.—i. 89 


SSS 


wo 


7. Ina case where the decree against 
the guardian is silent as to the time 
when the devastavit by him took 
place, and when the security was dis- 
charged by the Court of Ordinary, be- 
fore the commencement of the suit in 
equity,in which the decree was ren- 
dered, the decree alone is insufficient 
to charge the security in a suit against 
himon the guardian’s bond. Aliter, 
when the security has not been dis- 
charged.— Bryant, Guardian, &c., and 
Beal, Executor of Pye vs. Owens and 
Wife, 372-5 


SETS-OFF. 


¢ 
Q 
¢ 
, 
‘ 


. The excess of usury, over and above } 
principal and legal interest, may be ‘ 

, Wie 

pleaded by way of set-off to an action ( 

instituted by the Jender against the ¢ 

borrower, in any case where the plea ¢ 

of set-off would be admissible under ‘ 

the law.—Rackley vs. Pearce, 242-3 \ 


\ 
2. A debt, which accrued in the life- ¢ 
time of the testator or intestate, can- ( 
not be set-off against a debt which ac- « 
crues to the executor or administrator ¢ 
after the death of the testator or intes- ¢ 
tate— Mills et al. vs. Lumpkin, Ad- ‘ 
ministrator. 513-14 


) 
3. With regard to sets-off, courts of ‘ 


equity follow the law, unless when GF 


some peculiar equities intervene be- ‘ 
tween the parties.—ib. 513-14 ¢ 


iS) 


1. 


1. 


SHERIFFS. 


1. Where a former sheriff is in custody 


under attachment, and the present 
sheriff, in answer to a rule to produce 
the body, shows for cause why he 
cannot, that the defendant has escaped 
from jail without his permission or 
any negligence on his part, it is com- 
petent for the party moving, under the 
act of 1840, (authorizing the returns of 
sheriffs, constables, coroners, and jus- 
tices of the peace, to be traversed,) to 
controvert the return.— Craig et al. 
vs. Malitbie, 545-7 


. If it is admitted to be true, or found 


so by a jury, upon issue submitted 
for that purpose, that the sheriff suf- 
fered a prisoner in custody under an 
attachment to go at large in the jail, 
with a full knowledge that there was 
a breach in the wall of one of the 
rooms, through which he could and 
did escape, the sheriff is liable to an 
attachment, and the party injured will 
not be driven to his action for an 
escape.—ib. 547-9 


. A sheriff is liable to be attached for 


the failure of his deputy, to pay over 
money collected on an execution, by 
him.—In the matter of John 8S. Ste- 
phens, 587-91 


SLANDER. 


To call a woman a whore in this 
State is actionable—Pledger and 
Wife vs. Hathcock, 550-1 


SLAVES. 


The employee of a slave is liable in 
damages to the owner, if such slave 
be killed or injured, by the negligence 
or unskillfulness of other agents or 
employees of the defendant engaged 
in the same service.—Scudder vs. 
Woodbridge, 198-9 


STATUTES. 


When the provisions of a later 
statute are opposed to those of an 
earlier, the last mentioned must be 
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considered as repealed.— Harrison et ; 
al. vs. Walker. 35 ? 

( 
2. A statute repealing a former statute, ( 
being itself repealed, the first statute ( 
is revived.—id. 


3. When there are different statutes in? 
pari materia, though made at different ¢ 
times, and even expired, and not re- 

ferring to each other, they shall be § 
taken and construed together, as one $ 
system, and as explanatory of each ) 
other.—ib. 35 2 


. The Act of June, 1806, providing , 
that when any action shall be institut- ¢ 
ed within time, and the plaintiff be 
nonsuited, or shall discontinue the ‘ 
same, after the time of limitation is ‘ 
expired, he shall be permitted to renew ) 
his action within six months thereaf- » 
ter, once only and not after, was re- 2 
pealed by the act of December of the ? 
same year.—ib. 35 < 


5. Statutes requiring certain liens to be 
registered are in derogation of the 
common law, and cannot be extended 
by implication to other liens than 4 
those specified—Per Warner, J., in 
Tuttle vs. Walton, 


}. In the construction of astatute, when 
the words of the enacting clause are 
clear and positive, recourse must not 
be had to the title or the preamble. 
They serve to assist in removing am- 6 
biguities, where the intent is not plain , 
and manifest—Eastman et al. vs. ¢ 
McAlpin, 171-2 


7. The act of 1843, amendatory of the ¢ 
act of 23d December, 1840, to define ¢ 
the liabilities of the several Railroad 

Companies in Georgia, for the loss of ‘ 
stock killed, or wounded by the run- 5 


¢ 


ning of cars or locomotives, on their > 
roads, and to regulate the mode of 
proceeding in such cases, is prospec- 
tive in its operation, and cannot be ap- 
plied to cases arising anterior to its ¢ 
passage.—Girtman vs The Central ¢ 
Railroad and Banking Company, 176 ( 


. Before the enactment of said statute, 

the Justices’ Courts had no jurisdic- 
tion sounding in damages, for any ¢ 
¢ 


3. For New Trials, see—ib., 
(Also, Graddy vs. Hightower 


51 
¢ Field vs. Thornton, 
Stephens et al. vs. 
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trespass on the person or property.— 
ib. 176 


sratutes—English, of force. 


34 21. The statute of 24 Geo. 2, ch. 44, sec. 


1, is of force in the State of Georgia.— 
Warthen vs. May. 604-5 


T. 


TRIAL. 


2 1. Where one of three defendants, joint- 


ly indicted, elects to be tried separate- 
ly, under the provisions of the penal 
code, the trial, as to him, is to be con- 
sidered in the same manner as if he 
had been separately indicted for the 
offence.—Jones vs. The State, 616-18 


2. When defendants, jointly indicted, 


elect to be tried separately, it is the 
privilege of the prosecuting officer, 
who asserts the affirmation as to their 
guilt, to determine which of them he 
will first put on trial—ib., 616-18 


618 
et al., 
254-5 
309-10 
Crawford, Gov., 
use, §'c., 580 


TROVER. 


1. A plaintiff in trover for certain 


slaves required bail under the second 
section of the act of 1821, entitled 
An act to quiet and protect the pos- 
session of personal property, and to 
prevent taking possession thereof by 
fraud or violence. The defendant 
was arrested, and the slaves seized by 
the sheriff, under the process; and, 
being unable to give security under 
the act, the plaintiff thereupon gave 
security under another ——- of 
the same act, and received from the 
sheriff the possession of the slaves 
sued for: Afterwards, and without 
any trial, dismissed his action of tro- 
ver, still retaining the possession of 
the slaves thus obtained. The plain- 
tiff then sued the former plaintiff in 
trover for the same slaves, and insist- 
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ed that his possession, obtained as 
aforesaid, was tortious: Held that 
said possession was not tortious, but 
was a lawfully acquired possession 
under said act— Smith vs. Kershaw, 

259-61 


2. To enable a plaintiff to maintain tro- 


5. 


ver, he must have either a general or ) 6. 


special property in the chattel: the 
actual possession or the right of pos- 
session.—Liptrot, adm’r, vs. Holmes. 

388 et seq. 


. On the death of a feme covert intes- 
tate, her separate estate vests in her 
legal representative; and he can 
maintain érover therefor, even where 
there has been a trustee appointed, for 
the sole purpose of protecting such 
property against the marital rights of 
the husband, during the coverture ; 
the trust being considered as executed 
whenever the coverture ceases to 
exist.—zb. 388-392 


. The action of trover being founded 
on a conjunct right of property and 
possession, any act of the defendant 
which negatives, or is inconsistent 
with, such right, amounts in law to a 
conversion.—2b. 391-2 


U. 


USURY. 


. In the plea of Usury, the sum loaned, 
the time when it took place, and the 
amount of usury taken and received, 
are material facts.— Winkler vs. Scud- 


der, 134 
. All usurious contracts in Georgia, 
under a just construction of the act of 
1822, are void as to the legal and 
usurious interest.—2b., 135 


.In a suit upon a usurious contract, 
payments proved to have been made, 
the usury being established, will be 
deducted from the principal sum ori- 
ginally loaned.—ib., 135 


. Usury paid by a surety may be recov- 
ered back by him in an action for 
money had and received, but not by 
the principal, though he has reim- 


: 2 
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bursed the security.—Per Nisbet, J., 
in Whitehead vs. Peck, 150 


If the surety have knowledge of the 
usury, and voluntarily pay it, he can- 
not afterwards recover it of his prin- 
cipal.—zb., 150 


Excess of usury over and above the 
principal and legal interest, volunta- 
rily paid, may be recovered back, or 
under proper circumstances, it would 
be a good defence under a plea of set- 
off.— Rackley vs. Pearce, 242-3 


The plaintiff had two notes of the 
defendant, the one infected with 
usury, and the other not. The de- 
fendant paid $1,800, out of which the 
usurious note was extinguished, and 
the balance applied to the note not 
thus tainted with usury, which was 
afterwards renewed at 16 per cent. 


- Ina suit upon the last-mentioned note 


8. 


9. 


the usury paid upon the first cannot 
be withdrawn and applied as a credit 
under a plea of payment.—Rackley 
vs. Pearce, 242-3 


Upon a rule to foreclose a mortgage, 
the mortgagor may show, by way of 
defence, that the contract upon which 
it was given was usurious.— Bailey 
vs. Lumpkin, 403-5 


Neither legal nor usurious interest 
can be recovered at law, in Georgia, 
upon a contract tainted with usury. 
406-7 


—ib., 


10. A security infected with usury is 


void in Georgia, quoad the legal in- 
terest together with the usury, even 
in the hands of an innocent holder 
without notice.—7zb., 407-8 


11. The maker of a usurious note is not 


barred of the defence of usury, by 

standing by when it was transferred 

to an innocent holder, and not dis- 

closing the fact of the usury.—2b., 
4 


12. In a case where the original trans- 


action was usurious, and several re- 
newals have taken place, and part of 
the interest reserved has been paid, the 
infection of usury follows all the se- 
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curities given in renewal for the same 


debt, however varied in form and ¢ 


amount, and the amount paid on such ‘ 
renewals must be deducted from the ‘ 
original amount loaned.—vd., 409 


13. Usurious contracts may be purged ; 
as, for example, where there is an < 


accounting between the parties to a ¢ 


usurious contract, and all sums pre- ‘ 


viously paid usuriously are deducted, § 


. . ¢ 
and a new security given for the bal- » 
ance, the contract 1s said to be pnrged, , 
and the last security taken is valid.— 
ab., 


14. In the case of a note given by way ° 
of renewing and continuing an origi- § 


nal contract for a usurious loan, the 
mere change of securities does not 
purge it of the usury._—Hammond et 
al. vs. Buys, 417. 


15. But if A, as the maker ofa usurious | 
note, is about to pay it up to B, the. 
payee and holder, and C, for the pur- ‘ 
pose of using the money for his own , 
benefit, borrows A’s note from B, and ¢ 
gives B his (C’s) own note, with A ¢ 
as his security—there being no usury 
in the transaction between B and C— 
the note of C, with A, security, thus ‘ 
substituted, would not be obnoxious 
to the statute of usury.—zb., 417 

Ww. 
WARRANTY. ° : 

. In the case of a warranty it is not ne- ‘ 

cessary that there should bea recovery ° 

against the warrantee by his vendee, ¢ 

in order to entitle him to sue his ven- $ 

dor on the warranty.— Broughton vs. . 
Badgett. 774 


. A warranty ina bill of sale is not ‘ 
negotiable by endorsement so as to 
vest in the endorsee a right of action 
upon it.—7b, 76-7 | 


WILLS. 


¢ 

. Where a testator bequeathed to his < 
daughter certain negroes “‘ during her > 

natural life, and the heirs of her body? 

forever,” held that the words must re- § 
ceive their technical signification, 2 


410 2 


INDEX. 


there being nothing in the will to au- 
thorize the belief, that the testator 
may have used the words improperly, 
and not in their lawful meaning.— 
Choice vs. Marshall. 102-7 


2. In the construction of wills, the in- 


tention, so far as it is consistent with 
the laws of the land, shall govern. — 
ab. 102 


. For the doctrine of election, see M]e- 


Ginnis vs. McGinnis. 501-10 


WITNESS. 


. By the common Jaw of England, of 


force in this state under our adopting 
statute of 1784, all sane persons are 
competent witnesses, unless iniereste/ 
or infamous.— Winkler vs. Scudder. 
132 


2. The maker of a note (who is releas- 


é4 


pepe 


ed) is a competent witness to prove 
usury in its consideration, in a suit by 
an endorsee against an endorser.—2b. 

128 to 133 


. In order to impeach a witness, by 


showing that he has made contradic- 
tory statements, it is not necessary 
that he absolutely deny the declara- 
tion imputed to him. It may be done 
when he says, “he does not recol- 
lect,” if the subject matter of such 
conversations be relative to the issue. 
—Sealy vs. The State. 218-19 


Witnesses who testify as to what 
they saw respecting a transaction, 
alter night and by star-light, aided by 
Jamps upon the surrounding build- 
ings, cannot be impeached by persons 
who propose to prove that they have 
made experiments on other nights, be- 
tween the same hours, and with the 
same degree of light, and were unable 
to discern objects accurately.— Sealy 
vs. The State. 220 
In a suit against the security alone, 
the principal is interested to the extent 
of the costs, and therefore is nota 
competent witness for the security, 
unless released from liability as to 
such costs,-—Rackley vs. Sanders and 
Sanders. 258-9 





INDEX. 


6. Endorser, not competent witness ina ; 
suit by client against attorney for mo- ? 
ney collected, unless released from ¢ 


het vs. Lawson. 282-3 


liability under his endorsement.— Nis- 
8. 


om 

7. The true test of the interest of a wit- 
ness is, that he ‘will either gain ee 
lose by the direct legal operation of ¢ 
the judgment, or that the record wil! he ¢ 
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legal evidence for or against him, in 
some other suit—Bailey vs. Lump- 
kin. 403 


When several defendants are includ- 
ed in the same indictment, and they 
elect to be tried separately, those not 
upon trial are competent witnesses for 
their accomplices to prove their inno- 
cence.—Jones vs. The State. 616-13 








